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IN THE SUPREME COURT OF THE STATE OF IDAHO

STATE OF IDAHO,
Supreme Court Case No. 38532
Plaintiff-Appellant,

vs.
FARON RAYMOND HAWKINS,
Defendant-Respondent.

CLERK'S RECORD ON APPEAL

Appeal from the District Court of the Fourth Judicial District, in and for the County of Ada.

HONORABLE MICHAEL R. MCLAUGHLIN

LAWRENCEG. WASDEN

STATE APPELLATE PUBLIC DEFENDER

ATTORNEY FOR APPELLAJ'J"T
APPELLAJ~T

ATTORNEY FOR RESPONDENT

BOISE, IDAHO

BOISE, IDAHO

000001

Date: 8/17/2011

Fourth Judicial District Court - Ada County

Time: 03:29 PM

ROA Report

Page 1 of 14

User: CCTHIEBJ

Case: CR-FE-2007-0000005 Current Judge: Michael McLaughlin
Defendant: Hawkins, Faron Raymond

State of Idaho vs. Faron Raymond Hawkins
Date

Code

User

1/2/2007

NEWC

CH

Case Created - Indicted M0600093

Michael McLaughlin

COMM

CH

Charge number 1: Committment and Papers

Michael McLaughlin

CH

Charge number 1: Defendant Transferred In M0600093 D.01

Michael McLaughlin

CH

Charge number 1: Count Indicted From M0600093 D.01 C.001

Michael McLaughlin

CH

Charge number 1: Bond Transferred From M0600093 D.01 C.001

Michael McLaughlin

CH

Charge number 2: Count Indicted From M0600093 D.01 C.002

Michael McLaughlin

CH

Charge number 2: Bond Transferred From M0600093 D.01 C.002

Michael McLaughlin

CH

INDICTMENT FILED

Michael McLaughlin

ARRN

CH

Arraignment - 01/12/2007

Michael McLaughlin

NOTC

SG

Notice - of Hearing

Michael McLaughlin

MOTN

SG

Motion - for Bond Reduction

Michael McLaughlin

ARRN

AH

Arraignment

Michael McLaughlin

CONT

AH

Continued For Plea

Michael McLaughlin

MOTN

SG

Motion - for GJ Transcript

Michael McLaughlin

RESD

SG

Defendant Request For Discovery

Michael McLaughlin

1/24/2007

NOTC

KR

Notice - Of Preparation of
Grand Jury Transcrip

Michael McLaughlin

2/9/2007

ARRN

AH

Arraignment - (Con't)

Michael McLaughlin

CONT

AH

Continued For Plea

Michael McLaughlin

APNG

KB

Charge number 1: Not Guilty Plea

Michael McLaughlin

APNG

KB

Charge number 2: Not Guilty Plea

Michael McLaughlin

ARRN

AH

Arraignment - (Con't)

Michael McLaughlin

AH

Motn to Review Rulin
on Bond

Michael McLaughlin

JTSC

AH

Jury Trial Set - 05/07/2007

Michael McLaughlin

HRSC

AH

Event Scheduled - Pre-Trial Conference
Conference04/20/2007

Michael McLaughlin

HRSC

AH

Event Scheduled - Hearing - 03/09/2007

Michael McLaughlin

MOTN

SR

Motion - for Court Ordered
Law Library

Michael McLaughlin

MOTN

SR

Motion - To Vacate

Michael McLaughlin

MOTN

SG

Motion - to Vacate

Michael McLaughlin

MOTN

SG

Motion - to Exclude Testimony

Michael McLaughlin

HRSC

AH

Event Scheduled - Hearing - 04/06/2007

Michael McLaughlin

AH

Hearing

Michael McLaughlin

RC

State/City Response to Disc. Req.

Michael McLaughlin
000002

1/5/2007
1/12/2007

1/17/2007

2/16/2007
2/21/2007

3/2/2007

3/7/2007
3/9/2007
3/12/2007

REQD

Judge
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Defendant: Hawkins, Faron Raymond

State of Idaho vs. Faron Raymond Hawkins
Date

Code

User

Judge

RC

State/City Request for Discovery

Michael McLaughlin

NOTC

SR

Notice - of Hearing

Michael McLaughlin

MOTN

SR

Motion - To Vacate/Suppress/

Michael McLaughlin

HRSC

SR

Event Scheduled - Hearing - 03/23/2007
Compel Discovery/and
Review Bond

Michael McLaughlin

REQD

RC

State/City Response to Disc. Req. - /First
Addendum

Michael McLaughlin

AH

Hearing

Michael McLaughlin

HRSC

AH

Event Scheduled - Hearing - 04/13/2007

Michael McLaughlin

NOTC

SR

Notice - of Hearing

Michael McLaughlin

MOTN

SR

Motion - for Hearing to
Review Discovery

Michael McLaughlin

MOTN

SR

Motion - To Compel Discovery

Michael McLaughlin

MOTN

SR

Motion - To Compel

Michael McLaughlin

NOTC

SR

Notice - of Hearing

Michael McLaughlin

4/2/2007

REQD

SR

State/City Response to Disc. Req. - /2nd
Addendum

Michael McLaughlin

4/12/2007

NOTC

RC

Notice - of Hearing

Michael McLaughlin

MOTN

RC

Motion - to Compel Discovery

Michael McLaughlin

REQD

RC

State/City Response to Disc. Req. - rrhird
Addendum

Michael McLaughlin

AH

Hearing

Michael McLaughlin

HRSC

AH

Event Scheduled - Hearing - 04/27/2007

Michael McLaughlin

JTSC

KB

Jury Trial Set - 06/25/2007

Michael McLaughlin

HRSC

KB

Event Scheduled - Pre-Trial Conference 06/15/2007

Michael McLaughlin

4/25/2007

KB

Amended Sch. Order

Michael McLaughlin

4/27/2007

KB

Hearing

Michael McLaughlin

MOTN

SR

Motion - for Court Ordered
Subpoenas

Michael McLaughlin

MOTN

SR

Motion - To Vacate & Motion
to Change Venue

Michael McLaughlin

MOTN

SR

Motion - To Disqualify Judge
McLaughlin

Michael McLaughlin

SR

Affid of Defend

Michael McLaughlin

SR

Discovery Filed

Michael McLaughlin

3/16/2007
3/20/2007

3/23/2007

3/29/2007

3/30/2007

4/13/2007
4/19/2007

5/4/2007

5/8/2007

REQD

RC

State/City Response to Disc. Req. - /Fourth
Addendum

Michael McLaughlin

5/9/2007

HRSC

KB

Event Scheduled - Pre-Trial Conference -
06/01/2007

Michael McLaughlin

NOTC

KB

Notice - of Hearing/Reset PTC

Michael McLaughlin
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User: CCTHIEBJ

Case: CR-FE-2007-0000005 Current Judge: Michael McLaughlin
Defendant: Hawkins, Faron Raymond

State of Idaho vs. Faron Raymond Hawkins
Date

Code

User

5/14/2007

ORDR

KB

Order - Compelling Discovery

Michael McLaughlin

5/17/2007

MOTN

SG

Motion - to Suppress

Michael McLaughlin

MOTN

SG

Motion - to Compel

Michael McLaughlin

MOTN

SG

Motion - to Compel

Michael McLaughlin

MOTN

SG

Motion - for Discovery

Michael McLaughlin

RC

Supplement to
Discovery

Michael McLaughlin

5/21/2007

Judge

5/24/2007

REaD

AK

State/City Response to Disc. Req. - /Fifth
Addendum

Michael McLaughlin

6/1/2007

CO NT
CONT

KB

Pre-Trial Conference

Michael McLaughlin

HRSC

KB

Event Scheduled - Hearing - 06/27/2007

Michael McLaughlin

JTSC

KB

Jury Trial Set - 09/17/2007

Michael McLaughlin

HRSC

KB

Event Scheduled - Pre-Trial ConferenceConference
08/24/2007

Michael McLaughlin

6/5/2007

KB

Amended Sch. Order

Michael McLaughlin

6/27/2007

KB

Hearing

Michael McLaughlin

RC

State/City Response to Disc. Req. - /Sixth
Addendum

Michael McLaughlin

8/1/2007

SA

Memorandum Decision
Re: Mtn to Compel

Michael McLaughlin

8/10/2007

RC

Motions Filed

Michael McLaughlin

RC

Motions Filed

Michael McLaughlin

CONT

KB

Pre-Trial Conference

Michael McLaughlin

JTSC

KB

Jury Trial Set - 09/17/2007

Michael McLaughlin

KB

State's Compliance w

Michael McLaughlin

KB

PT order

Michael McLaughlin

MOTN

KB

Motion - to Vacate

Michael McLaughlin

MOTN

KB

Motion - for Discovery, Inter

Michael McLaughlin

KB

& Motion to Dismiss

Michael McLaughlin

HRSC

KB

Event Scheduled - Hearing - 09/21/2007

Michael McLaughlin

ORDR

KB

Order - appointing PO

Michael McLaughlin

KB

Hearing

Michael McLaughlin

KB

Event Scheduled - Hearing - 10/05/2007

Michael McLaughlin

KP

State/City Request for Discovery

Michael McLaughlin

KP

State/City Response to Disc. Req.

Michael McLaughlin

KB

Hearing

Michael McLaughlin

JTSC

KB

Jury Trial Set - 01/07/2008

Michael McLaughlin

HRSC

KB

Event Scheduled - Pre-Trial Conference
Conference12/28/2007

Michael McLaughlin

6/4/2007

7/5/2007

8/24/2007

REaD

8/30/2007

9/6/2007

9/17/2007
9/21/2007

HRSC
9/28/2007
REaD
10/5/2007

000004

Date: 8/17/2011

Fourth Judicial District Court - Ada County

Time: 03:29 PM

ROA Report

User: CCTHIEBJ

Case: CR-FE-2007-0000005 Current Judge: Michael McLaughlin

Page 4 of 14

Defendant: Hawkins, Faron Raymond

State of Idaho vs. Faron Raymond Hawkins
Judge

Date

Code

User

10/9/2007

HRSC

KB

ConferenceEvent Scheduled - Pre-Trial Conference
12/21/2007

Michael McLaughlin

KB

Amended Sch. Order

Michael McLaughlin

10/26/2007

MOTN

AU

Motion
lVIotion - to Remove PD

Michael McLaughlin

10/29/2007

HRSC

KB

Event Scheduled - Hearing - 11/02/2007

Michael McLaughlin

10/31/2007

HRSC

KB

Event Scheduled - Hearing - 11/02/2007

Michael McLaughlin

KB

Hearing

Michael McLaughlin

KB

Motion - to Enlarge Time

Michael McLaughlin

KB

for Discovery

Michael McLaughlin

KB

Order - Allowing Library

Michael McLaughlin

KB

Access

Michael McLaughlin

KB

Order - Denying Enlargement

Michael McLaughlin

KB

of Time for Discovry

Michael McLaughlin

11/2/2007
MOTN

ORDR

11/5/2007

ORDR

11/7/2007

MOTN

RC

Motion - for Hearing & Notice
to Set Hearing

Michael McLaughlin

11/15/2007

MOTN

SG

Motion - to Suppress & Extend
Discovery

Michael McLaughlin

MOTN

SG

Motion - for Discovery

Michael McLaughlin

11/19/2007

MOTN

SG

Motion - to Remove Counsel

Michael McLaughlin

11/28/2007

NOTC

KB

Notice - of Hearing

Michael McLaughlin

HRSC

KB

Event Scheduled - Hearing' - 12/20/2007

Michael McLaughlin

NOTC

KB

Notice - of Hearing

Michael McLaughlin

HRSC

KB

Event Scheduled - Hearing - 12/07/2007

Michael McLaughlin

KB

Hearing

Michael McLaughlin

HRSC

KB

Event Scheduled - Hearing - 12/13/2007

Michael McLaughlin

MOTN

KB

Motion - to Quash Subpoena

Michael McLaughlin

12/13/2007

KB

Hearing

Michael McLaughlin

12/17/2007

AM

States Motion to
Supplement Record

Michael McLaughlin

NOTC

AM

Notice - of Hearing

Michael McLaughlin

HRSC

AM

Event Scheduled - Hearing - 01/07/2008

Michael McLaughlin

12/18/2007

MOTN

AM

Motion - to Reconsider Mtn to
Supress & Set a New
Hearing

Michael McLaughlin

12/21/2007

MOTN

AM

Motion - to Reconsider Mtn to
Supress/Set a New HR

Michael McLaughlin

AM

Def Stip of Non
Disclosure

Michael McLaughlin

CONT

KB

Pre-Trial Conference

Michael McLaughlin

HRSC

KB

Event Scheduled - Hearing - 01/02/2008

Michael McLaughlin

11/29/2007

12/7/2007

12/12/2007
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Case: CR-FE-2007
-0000005 Current Judge: Michael McLaughlin
CR-FE-2007-0000005
Defendant: Hawkins, Faron Raymond

State of Idaho vs. Faron Raymond Hawkins
Date

Code

User

Judge

KB

Defendant's Witness

Michael McLaughlin

KB

List

Michael McLaughlin

NOTC

AU

Notice - of Hearing

Michael McLaughlin

MOTN

AU

Motion - to Quash Subpoenas

Michael McLaughlin

AU

State Motion to
Compel Discovery

Michael McLaughlin

KB

Order - Order Req. Item to

Michael McLaughlin

KB

be Prod - DENIED

Michael McLaughlin

KB

Order - Req. Sub Items to be

Michael McLaughlin

KB

Prod. - DENIED

Michael McLaughlin

KB

Order - Req. SUb.
Sub. Items to

Michael McLaughlin

KB

be Prod. - DENIED

Michael McLaughlin

AM

States Amended List
of Potential Trial
Witnesses

Michael McLaughlin

AM

State/City Response to Disc. Req. - /7th
Addendum

Michael McLaughlin

KB

Hearing

Michael McLaughlin

AU

Motion - to Misjoin

Michael McLaughlin

KB

Hearing

Michael McLaughlin

JTSC

KB

Jury Trial

Michael McLaughlin

JTSC

KB

Jury Trial Set - 01/08/2008

Michael McLaughlin

KB

Proposed Voir Dire

Michael McLaughlin

KB

Questions

Michael McLaughlin

MOTN

AU

Motion - to Vacate

Michael McLaughlin

MOTN

AU

Motion - to Suppress

Michael McLaughlin

JTSC

KB

Jury Trial

Michael McLaughlin

JTSC

KB

Jury Trial Set - 01/10/2008

Michael McLaughlin

OR
DR
ORDR

KB

Order - Quashing Subpoenas

Michael McLaughlin

1/9/2008

MOTN

KB

Motion - in Limine

Michael McLaughlin

1/10/2008

.ITSC

JK

Jury Trial

Michael McLaughlin

ORDR
OR
DR

SA

Order - for preparation of
copy of transcript

Michael McLaughlin

.ITSC

KB

Jury Trial Set - 01/11/2008

Michael McLaughlin

KB

Partial Transcript

Michael McLaughlin

KB

Test. of Defendant

Michael McLaughlin

JTSC

KB

Jury Trial

Michael McLaughlin

MOTN

KB

Motion - to Re-Address the

Michael McLaughlin

KB

Jury

Michael McLaughlin

12/21/2007

12/26/2007

ORDR

ORDR

ORDR
12/28/2007

12/31/2007

REQD

1/2/2008
MOTN
1/7/2008

1/8/2008

1/11/2008
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User: CCTHIEBJ

Case: CR-FE-2007-0000005 Current Judge: Michael McLaughlin
Defendant: Hawkins, Faron Raymond

State of Idaho vs. Faron Raymond Hawkins
Date

Code

User

1/11/2008

FOGT

KB

Charge number 1: Defendant Found Guilty

Michael McLaughlin

FOGT

KB

Charge number 2: Defendant Found Guilty

Michael McLaughlin

HRSC

KB

Event Scheduled - Sentencing Hearing 03/19/2008

Michael McLaughlin

MOTN

KB

Motion - to Dismiss

Michael McLaughlin

ORDR

KB

Order - Discontinuing Law

Michael McLaughlin

KB

Library Use

Michael McLaughlin

KB

Instructions to

Michael McLaughlin

KB

Jury Filed

Michael McLaughlin

KB

Jury Verdict Filed

Michael McLaughlin

KB

Order - for Psych Eval,

Michael McLaughlin

KB

Funds & Access

Michael McLaughlin

MOTN

AM

Motion - for New Trial/Mtn
for Trial Transcript

Michael McLaughlin

MOTN

AM

Motion - for Mistrial

Michael McLaughlin

MOTN

AM

Motion - for New Trial

Michael McLaughlin

MOTN

AM

Motion - to Strike Verdict

Michael McLaughlin

MOTN

AM

Motion - to dismiss Case

Michael McLaughlin

MOTN

AM

Motion - to WDraw Mtn to
Dismiss on Medical
Grounds/Lack of
Representation/Mtn
to Request Ruling on
mtn for Mistrial as
Stated at Trial

Michael McLaughlin

MOTN

KB

Motion - for Mistrial and

Michael McLaughlin

KB

Reinstatement of Mo.

Michael McLaughlin

KB

Motion - to Remove Counsel

Michael McLaughlin

KB

and for Pro Se Statu

Michael McLaughlin

MOTN

AM

Motion - to Overturn Verdict
Due to Tampering/
Coersion by the St

Michael McLaughlin

MOTN

AM

Motion - to Reimpanel the
Jury to Poll for
Jury Tampering/Jury
Instruction

Michael McLaughlin

MOTN

AM

Motion - to Strike Verdict!
Mtn to Remove Cnsl/
Mtn for New Trial

Michael McLaughlin

AM

Cert of Service

Michael McLaughlin

KB

Event Scheduled - Hearing - 01/31/2008

Michael McLaughlin

KB

Hearing

Michael McLaughlin

1/16/2008
1/18/2008

ORDR

MOTN
1/23/2008

1/29/2008
1/31/2008

HRSC

Judge
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Defendant: Hawkins, Faron Raymond
State of Idaho vs. Faron Raymond Hawkins
Date

Code

User

1/31/2008

HRSC

KB

Event Scheduled - Hearing - 02/12/2008

Michael McLaughlin

NOTC

KB

Notice - of Hearing

Michael McLaughlin

KB

Partial Transcript

Michael McLaughlin

KB

Motion - for New Trial

Michael McLaughlin

KB

State's Response to

Michael McLaughlin

KB

Defs Motions

Michael McLaughlin

KB

Motion - for Trial Transcript

Michael McLaughlin

KB

Hearing

Michael McLaughlin

HRSC

KB

Event Scheduled - Hearing - 03/13/2008

Michael McLaughlin

2/14/2008

NOTC

SG

Notice - of Hearing

Michael McLaughlin

2/20/2008

MOTN

AW

Motion - to Dismiss Motion
to Strike Verdict
Motion for New Trial

Michael McLaughlin

MOTN

AW

Motion - for New Trial Motion
to Dismiss

Michael McLaughlin

MOTN

AW

Motion - for

Michael McLaughlin

MOTN

AW

Motion - to Dismiss Motion
for New Trial

Michael McLaughlin

MOTN

AW

Motion - for Pro Se Status
& Low Library Access
& Motion Hearing

Michael McLaughlin

AW

Cert of Service

Michael McLaughlin

AU

Motion - for Motion Hearing &
Motion for
Withdrawal of
Counsel

Michael McLaughlin

KB

Hearing

Michael McLaughlin

HRSC

KB

Event Scheduled - Sentencing Hearing 04/23/2008

Michael McLaughlin

MOTN

AB

Motion - to DQ and Dismiss

Michael McLaughlin

MOTN

AB

Motion - to Dismiss

Michael McLaughlin

MOTN

AB

Motion - to Dismiss

Michael McLaughlin

MOTN

AB

Motion - to Dismiss Indictmen

Michael McLaughlin

AB

Memo in Support

Michael McLaughlin

KB

Order - Denying Motions

Michael McLaughlin

TCURQUAM

Motion to Reconsider Ruling on New Trial &
Motion for New Trial Based on New Information

Michael McLaughlin

CCBROWKM

Motion for Transcripts

Michael McLaughlin

TCURQUAM

Motion to ReClaim Property

Michael McLaughlin

TCURQUAM

Motion for Stay of Imprisenment

Michael McLaughlin

TCBUCKAD

Request for Ada County Prosecutor Phone
Records

Michael McLaughlin

2/7/2008
MOTN
2/11/2008

MOTN
2/12/2008

3/5/2008

MOTN

3/13/2008

3/18/2008

3/27/2008

ORDR

4/7/2008
MOTN
4/8/2008
4/17/2008

Judge
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Defendant: Hawkins, Faron Raymond
State of Idaho vs. Faron Raymond Hawkins

Date

Code

User

4/17/2008

MOTN

TCBUCKAD

Motion for New Trial Based on Prosecution
Misconduct

4/23/2008

DCHH

CCBROWKM

Hearing result for Sentencing held on 04/23/2008 Michael McLaughlin
03:00 PM: District Court Hearing Held
Court Reporter: Hohenleitner
Number of Transcript Pages for this hearing
estimated: less than 50

ORDR

CCBROWKM

Order for DNA Sample

Michael McLaughlin

ORDR

CCBROWKM

Order for Restitution & Judgment

Michael McLaughlin

CGRA

CCBROWKM

No Contact Order: Civil Order Granted:

Michael McLaughlin

JAIL

CCBROWKM

Sentenced to Jail or Detention (118-6501
Michael McLaughlin
Robbery) Confinement terms: Credited time: 602
days. Penitentiary determinate: 30 years.
Penitentiary indeterminate: 999 years.

JAIL

CCBROWKM

Michael McLaughlin
Sentenced to Jailor Detention (118-6501
Robbery) Confinement terms: Credited time: 602
days. Penitentiary determinate: 30 years.
Penitentiary indeterminate: 999 years.

FIGT

CCBROWKM

Finding of Guilty (118-6501 Robbery)

STAT

CCBROWKM

STATUS CHANGED: closed pending clerk action Michael McLaughlin

SNPF

CCBROWKM

Sentenced To Pay Fine 0.00 charge: 118-6501
Robbery

Michael McLaughlin

FIGT

CCBROWKM

Finding of Guilty (118-6501 Robbery)

Michael McLaughlin

TCURQUAM

Motion for Release of Property

Michael McLaughlin

DCABBOSM

Judgment of Conviction

Michael McLaughlin

TCURQUAM

Motion to Correct Record

Michael McLaughlin
Michael McLaughlin

4/24/2008

JDMT

4/25/2008

Judge

Michael McLaughlin

Michael McLaughlin

5/212008
5/2/2008

ORDR

CCBROWKM

Order to Release Computers

5/5i2008

DEOP

DCABBOSM

Memorandum Decision on Defendant's Motion for Michael McLaughlin
New Trial, Motion for Return of Property, Motion
to Stay Imprisonment and Motion to Correct the
Record

5/12/2008

NOTC

TCMCKEAE

Notice of Appeal

5/15/2008

ORDR

CCBROWKM

Order Appointing State Appellate Public Defender Michael McLaughlin
on Appeal

5/27/2008

NOTC

TCURQUAM

Notice of Appeal

Michael McLaughlin

6/412008
6/4/2008

NOTC

CCTHIEBJ

Notice of Appeal

Michael McLaughlin

6/13/2008

NOTC

CCTHIEBJ

Amended Notice of Appeal

Michael McLaughlin

7/23/2008

MISC

TCBUCKAD

Defend's Objection to Restitution and Motion to
Deny Restitution

Michael McLaughlin

7/28/2008

ORDR

DCABBOSM

Order Unsealing November 2, 2007 and January Michael McLaughlin
2, 2008 Transcripts

8/22/2008

RULE35

TCBUCKAD

Motion for Reconsideration

Michael McLaughlin

1/13/2010

MISC

CCTHIEBJ

Opinion - Supreme Court Docket No. 35281

Michael McLaughlin

MOTN

TCRAMISA

Motion to Transport

Michael McLaughlin
000009
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User: CCTHIEBJ

Case: CR-FE-2007-0000005 Current Judge: Michael McLaughlin
Defendant: Hawkins, Faron Raymond

State of Idaho vs. Faron Raymond Hawkins
Date

Code

User

1/25/2010

ORDR

TCHOCA

Order To Transport Upon Remittuter

2/4/2010

STAT

CCTOMPMA

STATUS CHANGED (batch process)

5/11/2010

REMT

CCTHIEBJ

Remittitur - Remanded Supreme Court Docket
No. 35281

Michael McLaughlin

HRSC

TCHOCA

Hearing Scheduled (Status 05/19/2010 01 :00
PM)

Michael McLaughlin

STAT

TCHOCA

STATUS CHANGED: Closed pending clerk
action

Michael McLaughlin

NOTC

DCJOHNSI

Notice of Status Hearing

Michael McLaughlin

RSDS

TCPETEJS

State/City Response to Discovery/Supplemental
DiscoverylSupplemental

Michael McLaughlin

5/18/2010

ORDR

CCTHIEBJ

Order To Transport

Michael McLaughlin

5/19/2010

DCHH

TCHOCA

Hearing result for Status held on 05/19/2010
01:00 PM: District Court Hearing Held
Court Reporter: Jeanne Hirmer
Number of Transcript Pages for this hearing
estimated: 50

Michael McLaughlin

HRSC

TCHOCA

Hearing Scheduled (Review 06/16/2010 11 :00
AM)

Michael McLaughlin

5/21/2010
5/2112010

MFBR

TCRAMISA

Motion For Bond Reduction

Michael McLaughlin

5/25/2010

ORDR

DCABBOSM

Order for Examination Under I.C. §18-211/18-212 Michael McLaughlin

6/15/2010

ORDR

TCHOCA

Order Transport for 6-16-10

Michael McLaughlin

6/16/2010

HRHD

TCHOCA

Hearing result for Review held on 06/16/2010
11:00 AM: Hearing Held

Michael McLaughlin

MISC

TCHOCA

No Eval Yet/Court Continues Review Hearing for Michael McLaughlin
8/18/10 @ 11 :00 am and Bail Remains as set
$1,000,000.00

HRSC

TCHOCA

Hearing Scheduled (Status Review of 18-211
Evaluation 08/18/2010 11 :00 AM)

Michael McLaughlin

6/2812010
6/28/2010

ORDR

DCABBOSM

Supplemental Order

Michael McLaughlin

8/18/2010

DCHH

TCHOCA

Hearing result for Status held on 08/18/2010
11:00 AM: District Court Hearing Held
Court Reporter: Kasey Redlich
Number of Transcript Pages for this hearing
estimated: Review 18-211/50

Michael McLaughlin

HRSC

TCHOCA

Hearing Scheduled (Review 09/15/2010 11 :00
AM) Dr. Estess Report

Michael McLaughlin

8/24/2010

ORDR

TCHOCA

Order for Examination Under 18-211,18-212
from Dr. Estess

Michael McLaughlin

9/8/2010

CONT

TCHOCA

Continued (Review 10/20/201004:00 PM) Dr.
Estess Report

Michael McLaughlin

9/13/2010

NOTC

CCTHIEBJ

Notice Of Review Hearing

Michael McLaughlin

10/18/2010

CONT

TCHOCA

Continued (Status 10/20/201009:00 AM)

Michael McLaughlin

MISC

TCRAMISA

Waiver of Right to be Present at Status
Conference

Michael McLaughlin

5/13/2010

Judge
Michael McLaughlin
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Fourth Judicial District Court - Ada County
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User: CCTHIEBJ

Case: CR-FE-2007-0000005 Current Judge: Michael McLaughlin
Defendant: Hawkins, Faron Raymond
f

State of Idaho vs. Faron Raymond Hawkins
Date

Code

User

10/20/2010

DCHH

TCHOCA

Hearing result for Status held on 10/20/2010
09:00AM: District Court Hearing Held
Court Reporter: Susan Gambee
Number of Transcript Pages for this hearing
estimated: 50

Michael McLaughlin

HRSC

TCHOCA

Hearing Scheduled (Status by Phone
10/26/201004:00 PM) (Attorney's Only)

Michael McLaughlin

10/27/2010

CONT

TCHOCA

Continued (Status by Phone 10/29/201009:30
AM)

Michael McLaughlin

10/29/2010

DCHH

TCHOCA

Hearing result for Status by Phone held on
Michael McLaughlin
10/29/201009:30 AM: District Court Hearing Hell
Court Reporter: N/A
Number of Transcript Pages for this hearing
estimated: 0

HRSC

TCHOCA

Hearing Scheduled (Hearing Scheduled
11/12/201009:00 AM) on 18-212

Michael McLaughlin

ORDR

DCJOHNSI

Order to Transport

Michael McLaughlin

11/3/2010

MOTN

TCRAMISA

Motion for Order for Delivery of Medical Records
to the Ada County Prosecuting Attorney's Office
Pursuant to the Health Insurance Portability and
Accountability Act and IC 19-3004; ICR 17

Michael McLaughlin

11/5/2010

ORDR

TCHOCA

Order for Delivery of medical records to AC PA
Pursuant to the Health Insurance Portabilty
Accounting Act

Michael McLaughlin

11/8/2010

MOTN

TCBELLHL

Motion for Hearing on Retroactive Psych Eval

Michael McLaughlin

11/10/2010

SUBC

TCBROXLV

Substitution Of Counsel/Sutton

Michael McLaughlin

11/12/2010

DCHH

TCHOCA

Hearing result for Hearing Scheduled held on
Michael McLaughlin
11/12/201009:00 AM: District Court Hearing Hell
Court Reporter: Tiffany Fisher
Number of Transcript Pages for this hearing
estimated: on 18-212/500 or Less

11/1612010
11/16/2010

MOTN

TCHOCA

Motion for Competency Hearing Audio and
Written Transcripts

Michael McLaughlin

ORDR

TCHOCA

Order Granting Competency Hearing Audio and
Written Transcripts at Defendants Expense

Michael McLaughlin

AFFD

TCRAMISA

Affidavit

Michael McLaughlin

MISC

TCBROXLV

Competency Hearing Closing Argument

Michael McLaughlin

STIP

TCRAMISA

Stipulation to Continue Closing Argument

Michael McLaughlin

11/23/2010

HRSC

TCHOCA

Hearing Scheduled (Hearing Scheduled
11/29/201008:30 AM)

Michael McLaughlin

11/24/2010

MOTN

TCRAMISA

Motion to Extend Time for Filing Closing
Argument and Motion to Augment Record

Michael McLaughlin

MOTN

TCRAMISA

Motion to Reopen Hearing and for Motion for
Ineffective Assistance of Council

Michael McLaughlin

11/22/2010

Judge

000011
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Time: 03:29 PM
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User: CCTHIEBJ

Case: CR-FE-2007-0000005 Current Judge: Michael McLaughlin
Defendant: Hawkins, Faron Raymond

State of Idaho vs. Faron Raymond Hawkins
Date

Code

User

11/29/2010

DCHH

DCOATMAD

Hearing result for Hearing Scheduled held on
Michael McLaughlin
11/29/201008:30 AM: District Court Hearing Helc
Court Reporter: Leslie Anderson
Number of Transcript Pages for this hearing
estimated: less than 25 pgs

HRSC

DCOATMAD

Hearing Scheduled (Motion to Withdraw
12/08/2010 11 :00 AM)

Michael McLaughlin

MOTN

CCNELSRF

Motion for Leave to Withdraw as Attorney of
Record

Michael McLaughlin

AFFD

CCNELSRF

Affidavit in Support of Motion for Leave to
Withdraw as Attorney of Record

Michael McLaughlin

AFFD

CCNELSRF

Affidavit of John Eric Sutton

Michael McLaughlin

12/112010
12/1/2010

MOTN

TCHOCA

Motion to continue Closing is Denied

Michael McLaughlin

12/3/2010

TRAN

TCHOCA

Transcript Filed

Michael McLaughlin

12/6/2010

ORDR

TCHOCA

Order Regarding Defendant's Competence to
Statnd Trial

Michael McLaughlin

12/7/2010

MISC

TCRAMISA

Second Affidavit of John Eric Sutton in Support of Michael McLaughlin
Motion to Withdraw as Counsel for Faron
Raymond Hawkins

12/8/2010

DCHH

TCHOCA

Michael McLaughlin
Hearing result for Motion to Withdraw held on
12/08/201011:00 AM: District Court Hearing Helc
Court Reporter: Colleen Zeimantz
Number of Transcript Pages for this hearing
estimated: 50

HRSC

TCHOCA

12/15/2010 11:00
Hearing Scheduled (Status 12/15/201011:00
AM) Scheduling Conference

Michael McLaughlin

AFFD

TCRAMISA

Affidavit

Michael McLaughlin

12/13/2010

ORDR

CCNELSRF

Order Appointing Public Defender

Michael McLaughlin

12/15/2010

DCHH

DCOATMAD

Hearing result for Status held on 12/15/2010
11:00
11
:00 AM: District Court Hearing Held
Court Reporter: Vanessa Gosney
Number of Transcript Pages for this hearing
estimated: Scheduling Conference -- less than
20 pgs

Michael McLaughlin

HRSC

DCOATMAD

Hearing Scheduled (Jury Trial 04/11/2011 08:30 Michael McLaughlin
PM)

HRSC

DCOATMAD

Hearing Scheduled (Pretrial Conference
03/23/2011 03:30 PM)

Michael McLaughlin

12/16/2010

MOTN

TCRAMISA

Motion for Permission to Appeal

Michael McLaughlin

12/17/2010

HRSC

CCNELSRF

Hearing Scheduled (Motion 01/26/2011 03:30
PM) Motion for Permission to Appeal

Michael McLaughlin

12/21/2010

NOHG

TCRAMISA

Notice Of Hearing

Michael McLaughlin

12/22/2010

ORDR

CCNELSRF

Scheduling
SchedUling Order

Michael McLaughlin

112412011
1/24/2011

MOTN

TCFARANM

Motion for Competency Hearing

Michael McLaughlin

MOTN

TCFARANM

Motion to Misjoin

Michael McLaughlin

Judge

000012
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User: CCTHIEBJ

Case: CR-FE-2007-0000005 Current Judge: Michael McLaughlin

Defendant: Hawkins, Faron Raymond
State of Idaho vs. Faron Raymond Hawkins
Date

Code

User

1/24/2011

MOTN

TCFARANM

Motion to Disqualify Judge for Cause Rule 25

Michael McLaughlin

AFFD

TCFARANM

Affidavit In Support of Rule 25

Michael McLaughlin

DCHH

TCHOCA

Hearing result for Motion held on 01/26/2011
03:30 PM: District Court Hearing Held
Court Reporter: Andrea Check
Number of Transcript Pages for this hearing
Appeall 50
estimated: Motion for Permission to Appeal/50

Michael McLaughlin

MINE

TCHOCA

Court Takes Motion to Appeal Under Advisement Michael McLaughlin

AFFD

TCHOCA

Affidavit of Donna Hawkins

Michael McLaughlin

HRSC

TCHOCA

Hearing Scheduled (Hearing Scheduled
02/24/2011 03:30 PM) Defendants MN DO,
Competancy and Misjoin

Michael McLaughlin

RODS

TCBELLHL

State/City Request for Discovery

Michael McLaughlin

RSDS

TCBELLHL

State/City Response to Discovery

Michael McLaughlin

PROS

PRSMITTJ
PRSMITIJ

Prosecutor assigned Jan Bennetts

Michael McLaughlin

DEOP

DCABBOSM

Memorandum Decision on the State's Motion for
Permission to Appeal

Michael McLaughlin

2/3/2011

ORDR

DCABBOSM

Order Granting State's Motion for Permission to
Appeal

Michael McLaughlin

2/7/2011

MOTN

TCBROXLV

Motion for Discovery and Motion Requiring State
to Provide Full Discovery

Michael McLaughlin

2/8/2011

MOTN

TCBROXLV

Motion in Limine (Re-Trial)

Michael McLaughlin

MOTN

TCBROXLV

Motion to Permit State to Rely on Previous Trial
Rulings at Re-Trial

Michael McLaughlin

MOTN

TCBROXLV

Motion to Permit State to use Previous Trial and
Competency Hearing Exhibits at Re-Trial

Michael McLaughlin

RSDS

TCBROXLV

State/City Response to Discovery/Addendum

Michael McLaughlin

CONT

TCHOCA

Continued (Pretrial Conference 03/23/2011
11:00 AM)

Michael McLaughlin

2/9/2011

NOTC

CCTHIEBJ

Amended Notice Of Hearing

Michael McLaughlin

2/14/2011

MOTN

TCRAMISA

Motion for Competency Hearing Record
Corrected

Michael McLaughlin

2/15/2011

MOTN

TCFARANM

Motion To Supress

Michael McLaughlin

NOHG

TCFARANM

Notice Of Hearing for Motion Hearing on All
Unheard Motions

Michael McLaughlin

MISC

TCFARANM

Defendant's Motion to Deny and Objection As to
the State's Motion to Rely On Previous Trial
Raliys and Competency Hearing

Michael McLaughlin

MOTN

TCFARANM

Motion To Deny and Objection to State's Motion
for Limine

Michael McLaughlin

MOTN

TCFARANM

Motion To Require State To Produce Full
Discovery Under Rule 16

Michael McLaughlin

CONT

TCHOCA

Hearing result for Hearing Scheduled held on
02/24/2011 03:30 PM: Continued Defendants
MN DO, Competancy and Misjoin

Michael McLaughlin

1/26/2011

1/27/2011
2/112011
2/1/2011

Judge
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User: CCTH IIEBJ

CR-FE-2007-0000005 Current Judge: Michael McLaughlin
Case: CR-FE-2007-0000005
Defendant: Hawkins, Faron Raymond

State of Idaho vs. Faron Raymond Hawkins
Date

Code

User

2115/2011
2/15/2011

HRSC

TCHOCA

Judge
Hearing Scheduled (Motion 04/01/2011 10:30
AM) Defendants MN DQ, Competancy and
Misjoin, MN in Limine,MN Dism, MN Bond
Reduction, MN to Stay

Michael McLaughlin

-

MISC

TCRAMISA

State's Response to Defendant's Motion for
Severance

Michael McLaughlin

MISC

TCRAMISA

State's Response to Defendant's Motion to DQ
Court

Michael McLaughlin

NOTC

CCTHIEBJ

Notice Of Hearing

Michael McLaughlin

MISC

CCTHIEBJ

State's Response To Defendant's Motion For
Competency Hearing

Michael McLaughlin

MISC

TCFARANM

State's Response To Defendant's "Motion To
Require State To Produce Full Discovery Under
Rule 16" Received February 15, 2011

Michael McLaughlin

MISC

TCFARANM

State's Response To Defendant's Motion For
Discovery Dated February 7, 2011

Michael McLaughlin

3/8/2011

MOTN

TCFARANM

Motion To Stay Proceedings

Michael McLaughlin

3/10/2011

CONT

TCHOCA

Continued (Pretrial Conference 04/01/2011
10:30 AM)

Michael McLaughlin

3/11/2011

NOHG

TCRAMISA

Notice Of Hearing

Michael McLaughlin

3/14/2011

MOTN

TCFARANM

Motion For Bond Hearing to Reduce Excessive
Bond

Michael McLaughlin
Michael McLaughlin

2/16/2011

2/24/2011

f

MDIS

TCFARANM

Motion To Dismiss Due to Being Denied Quick
and Speedy Trial

MOTN

TCFARANM

Motion To Produce Discovery For Examinatin and Michael McLaughlin
Order to Produce

MISC

TCFARANM

Defenses Objection to State's Motion For Stay of Michael McLaughlin
Proceedings And Motion to Deny Stay

MOTN

TCFARANM

Motion To Require State To Provide Discovery

MISC

TCFARANM

Memorandum in Support of Defendant's Motion to Michael McLaughlin
Suppress

NOTC

TCFARAI'JM

Notice For Hearing To Dismiss And Excessive
Bond And Order

Michael McLaughlin

3/29/2011

MISC

TCFARANM

State's Response to Defendant's Motion for
Speedy Trial

Michael McLaughlin

4/1/2011

DCHH

TCHOCA

Michael McLaughlin
Hearing result for Motion held on 04/01/2011
10:30 AM: District Court Hearing Held
Court Reporter: Kim Madsen
Number of Transcript Pages for this hearing
estimated: Defendants MN DQ, Competancy and
Misjoin, MN in Limine, MN Dism, MN Bond
Reduction, MN to Stay/ 75

HRVC

TCHOCA

Hearing result for Pretrial Conference held on
04/01/2011 10:30 AM: Hearing Vacated

Michael McLaughlin

HRVC

TCHOCA

Hearing result for Jury Trial held on 04/11/2011
08:30 PM: Hearing Vacated

Michael McLaughlin

3/17/2011

Michael McLaughlin
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User: CCTHIEBJ

Case: CR-FE-2007-0000005 Current Judge: Michael McLaughlin
Defendant: Hawkins, Faron Raymond

State of Idaho vs. Faron Raymond Hawkins
Judge

Date

Code

User

4/6/2011

ORDR

TCHOCA

Order Denying Defendants motion to Disqualify
Court

Michael McLaughlin

ORDR

TCHOCA

Order Staying Proceedings

Michael McLaughlin

ORDR

TCHOCA

Order Appointing SAPD on Appeal

Michael McLaughlin

STAT

TCHOCA

STATUS CHANGED: inactive

Michael McLaughlin

5/17/2011

APSC

TCBROXLV

Appealed To The Supreme Court

Michael McLaughlin

8/17/2011

NOTC

CCTHIEBJ

(4) Notice Of Transcript Lodged - Supreme Court Michael McLaughlin
Docket No. 38532
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JAN f 3 2010
Cle!
J. DAVID NAVARRO, Cler
By SCARLETT RAMIREZ
DEPUTY

GREG H. BOWER
Ada County Prosecuting Attorney
Roger Bourne
Deputy Prosecuting Attorney
200 W. Front Street, Room 3191
Boise, Idaho 83702
Telephone:
(208) 287-7700
(208) 287-7709
Facsimile:

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF

THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
THE STATE OF IDAHO,
Plaintiff,
vs.

FARON RAYMOND HAWKINS,
Defendant.

)
)
)
)
)
)
)
)
)

Case No. CR-FE-2007-000000S
MOTION TO TRANSPORT

-------------)
----------------------------)

COMES NOW, Roger Bourne, Deputy Prosecuting Attorney, in and for the County
of Ada, State of Idaho, and moves this Court for it's Order directing the Idaho Department
of Corrections to transport the defendant to the Ada County Jail for further proceedings
upon the Department of Correction's receipt of a rernittuter in the above entitled case.
The State is informed by the Department of Corrections that the Department will no
longer have legal authority to hold the defendant upon the Department's receipt of the
rernittuter. The Department has requested that an order to transport be in place at the time
of the department's receipt of the rernittuter if Ada County intends to proceed with further
prosecution of Hawkins. Otherwise, without the order to transport, the Idaho Department of
Corrections would be required to release Hawkins.

Y

MOTION TO TRANSPORT (HAWKINS), Page 1
000016

The undersigned is further informed by the Idaho Attorney General's Office that
they are in the process of filing a petition for review with the Idaho Supreme Court for
review of the Idaho Court of Appeals decision reversing Hawkins' conviction.

The

Attorney General's Office will not know for some weeks whether or not the Supreme Court
will grant their petition for review.
The State, through the Ada County Prosecutor's Office, informs the Court that it will
proceed with prosecution of Hawkins in conformance with the direction given by the Idaho
Court of Appeals or by the Idaho Supreme Court. For those reasons, it appears expedient
that the Idaho Department of Corrections have an order to transport the defendant in hand to
be used in the event that the Court of Appeals opinion goes into effect.
DATED this

J.3. day of January 2010
GREG H. BOWER
Ada County Prosecuting Attorney

By:

oume
Prosecuting Attorney

MOTION TO TRANSPORT (HAWKINS), Page 2
000017
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JAN 2 5 2010
RECEIVED

J. DAVID NAVARRO, Clerk
ByC.HO
DEPlJTY

JAN 13 2010
GREG H. BOWER
Ada County Prosecuting Attorney

ADA COUNTY CLERK

Roger Bourne
Deputy Prosecuting Attorney
200 West Front Street, Room 3191
Boise, Idaho 83702
Phone: 287-7700
Fax: 287-7709

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF

THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
THE STATE OF IDAHO,
Plaintiff,
vs.
FARON RAYMOND HAWKINS,
Defendant.

)
)
)
)
)
)
)
)
)

Case No. CR-FE-2007-0000005
ORDER TO TRANSPORT

------------)
--------------------------)

Based upon the State's motion and the Court being otherwise fully informed, it is
the Order of this Court that the Idaho Department of Corrections transport the defendant,
Faron Raymond Hawkins, to the Ada County Jail for further proceedings, in the event
that the Idaho Department of Corrections receives a remittuter from the Idaho Court of
Appeals or the Idaho Supreme Court notifying the Idaho Department of Corrections that
the defendant's conviction has been reversed.

In the event of the receipt of such

remittuter, and only then, shall the Department transport the defendant and notify the

ORDER TO TRANSPORT (HAWKINS), Page 1
000018

•

•

Court. Otherwise, the defendant is to remain in the custody of the Idaho Department of
Corrections.

IT IS SO ORDERED this

if-

day of January 2010.

District Judge

ORDER TO TRANSPORT (HAWKINS), Page 2
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IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA

J,D

A\I([H'ilA

~I-~:::"""-::DE=PUTV=----

THE STATE OF IDAHO,
Case No,
No.

Plaintiff,
vs.

FARON RAYMOND HAWKINS,

NOTICE OF STAT SHEARING

Defendant.

The above-entitled case has been set for Wednesday, May 19,2010 at 01 :00 PM ,
in the Ada County Courthouse at 200 W. Front Street, Boise, Idaho before Judge Michael
McLaughlin.

DATED this 12th day of May, 2010.
J. DAVID NAVARRO
CLERK OF THE CO

I HEREBY CERTIFY that on this

~~

day of May, 2010, I caused a true and

correct copy of the above and foregoing instrument to bemailed.postageprepaid.to:
Roger Bourne
Deputy Ada County Prosecutor
INTERDEPARTMENTAL MAIL

Ed Odessey
Ada County Public Defender
INTERDEPARTMENTAL MAIL

Faron Hawkins
Ada County Jail

J. David Navarro
Clerk of the District

NOTICE OF HEARING
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MAY I13 2-01-0- 

J. DAVID NAVARRO, Clerk
By JANAE PETERSON
DEPUTY

GREG H. BOWER
Ada County Prosecuting Attorney
Roger Bourne
Deputy Prosecuting Attorney
200 West Front Street, Room 3191
Boise, ID 83702
Telephone: (208) 287-7700

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF

THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
THE STATE OF IDAHO,
Plaintiff,
vs.
FARON RAYMOND HAWKINS,
Defendant.

)
)
)
)
)
)
)
)

Case No. CR-FE-2007-0000005
SUPPLEMENTAL DISCOVERY
DISCLOSURE
TO COURT

-------------)
---------------------------)

COMES NOW, Roger Bourne, Deputy Prosecuting Attorney in and for Ada County, State
ofIdaho,
ofldaho, and informs the Court that the State has submitted a Supplemental Discovery Disclosure.

RESPECTFULLY SUBMITTED this

I~ay of May 2010.
GREG H. BOWER
Ada County Prosecuting Attorney

SUPPLEMENTAL DISCOVERY DISCLOSURE TO COURT (HAWKINS)

000021
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FILED
-P.M.
_ _ __

MAY .8 2010

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT O.FbAVID NAVARRO, Clerk
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA

B~E~O

STATE OF IDAHO
Plaintiff,
Case No. CR-FE-2007-0000005
vs.
ORDER TO TRANSPORT

FARON RAYMOND HAWKINS,
IIDOC
DOC # 026588
Defendant.

It appearing that the above-named defendant is in the custody of the Idaho
Department of Corrections, and that it is necessary that he be brought before the Court for
further proceedings;
IT IS THEREFORE ORDERED that the Sheriff of Ada County, State of Idaho, bring the
defendant to the Court in Boise, Idaho, County of Ada, State of Idaho for:
STATUS
...... Wednesday. May 19. 2010 @ 01:00 PM
STATUS......Wednesday.
IT IS FURTHER ORDERED that immediately following the court appearance, the
Sheriff return the said defendant to the custody of the Department of Corrections.
IT IS FURTHER ORDERED that the Department of Corrections release the said
defendant to the Sheriff of Ada County, State of Idaho, for the purpose of the aforementioned
appearance and retake him into custody from the said sheriff upon his return to the Department
of Corrections.
DATED this 18th day of May, 2010.

MICHAEL MCLAUGHLIN
District Judge
Copies to:
ADA COUNTY JAIL
BY FAX (1)
DEPARTMENT OF CORRECTIONS
CENTRAL RECORDS
1299 NORTH ORCHARD STREET SUITE 110
BOISE 10 83706
BY FAX (1)

ORDER TO TRANSPORT
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SENDING NOTIFICATION : FAX SENT SUCCESSFULLY

TIME SENT
,
~8, 2010 10:27:46 AM MD
May '18,

DU.N

REMOTE CSID

**

83

PAGES
2

STATUS
Sent

Ada County
4th District Court
st.
200 West Front St.
Boise, Idaho, 83702
To:

Phone: (208) 287-7500
Phone;
Web:
Web; www.adaweb.net

Fax Cover Page

faxIDOC
faxillOC

Fax Number: +1 (208) 327-7444
Date:

Company:

5/18/10

From:

CindyHo

Fax Number: (208) 287-7529

Phone:

(208) 287-7625

No. of pages: 2

Company:

4th District Court

(including cover page)

Subject:

Faron Hawkins Transport for 5/19/10

Time:

10:26:23 AM

Message
Details:
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SENDING NOTIFICATION : FAX SENT SUCCESSFULLY **
TIME £ENT
,
May '18, 2010 10:28:05 AM MD

DU~N

REMOTE CSID

10~

PAGES
2

STATUS

sent

Ada County
4th District Court
200 West Front St.
Boise, Idaho, 83702

To:

Phone: (208) 287-7500
Web: www.adaweb.net

Fax Cover Page

fax ACJ Transport

Company:

+1 (208) 577-3409
Fax Number: +l

Date:

5/18/10

From:

CindyHo

Fax Number: (208) 287-7529

Phone:

(208) 287-7625

No. of pages: 2

Company:

4th District Court

(including cover page)

Subject:

Faron Hawkins Transport for 5/19/10

Time:

10:26:23 AM

Message
Details:

000024

Session: McLaughlin051910
".

Session: McLaughlin051910
Session Date: 2010/05/19
Judge: McLaughlin, Michael R.
Reporter: Hirrner, Jeanne

•

Page 1

Division: DC
Session Time: 08:19

Courtroom: CR507

Clerk(s):
Ho, Cindy
State Attorney(s):
Atwood, Chris
Bandy, R. Scott
Bennetts, Jan
BOURNE, JAN BENNETTS/ROGER
Haws, Joshua
Sheehan, Karen
Public Defender(s):
Bailey, Ransom
Odessey, Edward
Steve
ley , Craig
Steveley,
Prob. Officer(s):
Court interpreter(s):

Case ID: 0033
Case number: FE-07
-00005
FE-07-00005
Plaintiff:
Plaintiff Attorney:
Defendant: Hawkins, Faron
Co-Defendant(s):
Pers. Attorney: Benjamin, Dennis
State Attorney: BOURNE, JAN BENNETTS/ROGER
BENNETIS/ROGER
Public Defender:

2010/05/19
13:38:01 - Operator
Recording:
13:38:01 - New case
Hawkins, Faron
13:38:56 - Defendant: Hawkins, Faron
Present In-Custody with Atty for Status Hearing
13:39:29 - Judge: McLaughlin, Michael R.
Remanded back from Supreme Court
13:40:05 - State Attorney: BOURNE, JAN BENNETTS/ROGER

000025

Page 2

Session: McLaughlin051910

Request Mental Eval before Trial Setting
13:40:27 - Pers. Attorney: Benjamin, Dennis
Agree to Order Mental Eval
13:40:54 - General:
Discussion as to Evaluator
13:41:06 - Judge: McLaughlin, Michael R.
Order Dr. Estess for Psych Eval
MiChael R.
13:41 :28 - Judge: McLaughlin, Michael
Reset for Review 6/16/10 @ 11 :00 am
13:41:53 - State Attorney: BOURNE, JAN BENNEITS/ROGER
Request hold without bond
13:42:06 - Pers. Attorney: Benjamin, Dennis
Argue
13:44:00 - Judge: McLaughlin, Michael R.
ODO.lX)O·~
Bail Remains As Set
I 0D0.lX:D·~
13:44:36 - Operator
'
Stop recording:

t

000026
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Dennis Benjamin
NEVIN, BENJAMIN, McKAY & BARTLETT LLP
303 W. Bannock
P.O. Box 2772
Boise, ID 83701
(208) 343-1000
(208) 345-8274

FILED

-----'P.M~
------~P.M__~~~---=

MAY 2 f 2010
DAVIO NAVARRO, Clerk
J. DAVID
By SCARLETT RAMIREZ
OEPl1TY
DEPllTY

Attorney for Defendant
IN THE DISTRICT COURT OF THE STATE OF IDAHO
IN AND FOR THE COUNTY OF ADA
STATE OF IDAHO,

)
)
)
)
)
)
)
)
)

Plaintiff,
vs.

F
ARON HAWKINS,
FARON
Defendant.

No. CR-FE-2007-0000005
MOTION TO REDUCE BOND

--------------)
------------------------------)
Faron Hawkins asks this Court to reduce bond in his case. This motion is made pursuant
to I.C.R. 46(h)(1), Idaho Const. Art. 1, § 6 and the Eighth Amendment to the United States
Constitution.
DATED

~,ST'

thi~
__

day of May, 2010.

U0A~~Dennis BeIljllillil1
Attorney for Faron Hawkins

1·

MOTION TO REDUCE BOND
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CERTIFICATE OF SERVICE

I HEREBY CERTIFY that on
of the foregoing document to be

•

thi~~ of May, 2010, I caused a true and correct copy

~mailed
hand delivered
faxed
to:

Roger Bourne
Ada County Deputy Prosecuting Attorney
Ada County Courthouse
200 W. Front St.
Boise, ill
ID 83702

Dennis Benjamin

2·

MOTION TO REDUCE B01'ID
BOJ'ID
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IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
THE STATE OF IDAHO,
Plaintiff,

)
)
)
)

vs.
FARON RAYMOND HAWKINS,
HAWKINS,
FARON
Defendant.

)
)
)
)
)

Case No. CR-FE-2007-0000005
ORDER FOR EXAMINATION
UNDER I.C. §18-211118-212

------------)
--------------------------)

THE ABOVE ENTITLED MATTER having come before this Court by remittitur

from the Idaho Court of Appeals and based upon that Court's order;
IT IS HEREBY ORDERED that Dr. Michael Estess be allowed access to the

defendant for the purpose of conducting psychological examinations/evaluations.
Upon completion of the examination, a report with two (2) copies, shall be
submitted to the Court, which shall include the following.
1. a description of the nature of the evaluation;
2. a diagnosis or evaluation of the mental condition of the defendant;
3. an opinion as to the defendant's capacity to understand the proceedings against
him and to assist in his own defense.

Bt
B1

1Y

ORDER FOR EXAMINATION UNDER I.C. §18-211 AND 18-212 (HAWKINS) Page 1
000029

I

flO I

"Dr/ J ~e.A
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•
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•

•

•

4. If the defendant refuses or is unable to cooperate, the examiner is to determine
if such unwillingness or inability is a result of mental disease or defect.
Upon the filing of the report, the Court shall proceed as provided by statute. The
defendant is currently incarcerated at the Ada County Jail. The Ada County Sheriff shall
allow the examiner, and any and all members of hislher staff, access to the defendant and
entry into the Ada County Jail to conduct the examination(s) of the defendant at any and
all reasonable, prearranged times.

The Ada County Sheriff shall provide a private area

for the evaluation and any and all reasonable facilities to the examiner, and any and all
members of hislher staff, to complete the examination of the defendant.

IT IS SO ORDERED this

~y of May 2010.
MICHAEL MCLAUGHLIN
District Judge

ORDER FOR EXAMINATION UNDER I.C. §18-211 AND 18-212 (HAWKINS) Page 2
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IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT Of DAVID NAVARRO, Clerk
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA

B~E~U~O

STATE OF IDAHO
Plaintiff,

Case No. CR-FE-2007-0000005
vs.
FARON RAYMOND HAWKINS,
IDOC# 17833
Defendant.

ORDER TO TRANSPORT

It appearing that the above-named defendant is in the custody of the Idaho

Department of Corrections, and that it is necessary that he be brought before the Court for
further proceedings;
IT IS THEREFORE ORDERED that the Sheriff of Ada County, State of Idaho, bring the

defendant to the Court in Boise, Idaho, County of Ada, State of Idaho for:
REVIEW ...... Wednesday, June 16, 2010 @ 11:00 AM
IT IS FURTHER ORDERED that immediately following the court appearance, the
Sheriff return the said defendant to the custody of the Department of Corrections.
IT IS FURTHER ORDERED that the Department of Corrections release the said

defendant to the Sheriff of Ada County, State of Idaho, for the purpose of the aforementioned
appearance and retake him into custody from the said sheriff upon his return to the Department
of Corrections.
DATED this 15th day of June, 2010.

MICHAEL MCLAUGHLIN
Judge
District JUdge
Copies to:
ADA COUNTY JAIL
BY FAX (1)
DEPARTMENT OF CORRECTIONS
CENTRAL RECORDS
1299 NORTH ORCHARD STREET SUITE 110
BOISE ID 83706
BY FAX (1)

ORDER TO TRANSPORT
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Session: McLaughlin061610
-

-r

Session: McLaughlin061610
Session Date: 2010/06/16
Judge: McLaughlin, Michael R.
JUdge:
Reporter: Madsen, Kim

Division: DC
Session Time: 07:55

Courtroom: CR507

Clerk(s):
Ho, Cindy
State Attorney(s):
Atwood, Chris
Bandy, R. Scott
Bourne, Roger
Guzman, Cathy
Haws, Joshua
Sheehan, Karen
Public Defender(s):
Bailey, Ransom
Odessey, Edward
Steveley, Craig
Prob. Officer(s):
Court interpreter(s):

Case ID: 0018
FE-07-00005
Case number: FE-07-00005
Plaintiff:
Plaintiff Attorney:
Defendant: Hawkins, Faron
Co-Defendant(
s):
Co-Defendant(s):
Pers. Attorney: Benjamin, Dennis
State Attorney: Bourne, Roger
Public Defender: .

2010/06/16
11 :20:25 - Operator
Recording:
11 :20:25 - New case
Hawkins, Faron
11 :21 :03 - Defendant: Hawkins, Faron
Presentlln-Custodylwith Atty for Eval Review
Present/ln-Custodylwith
11 :21 :30 - Judge: McLaughlin, Michael R.
StatuS/Review of 18-211 Evaluation 8/18/10 at 11 :OOam
Reset Status/Review
11 :23:54 - State Attorney: Bourne, Roger

000032

Session: McLaughlin061610
c.
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Argue Bond to Remain
11 :24:14 - Pers. Attorney: Benjamin, Dennis
Argue for Reduction of Bond
11 :25:08 - State Attorney: Bourne, Roger
Response
11 :30:09 - Judge: McLaughlin, Michael R.
Leaves Bail Set at $1,000,000.00
11 :30:37 - Operator
Stop recording:

000033

•
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2

3
4

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF THE

5

STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA

6
7

8

Case No. CRFE-2007-00005

STATE OF IDAHO,
9
10
11

12
13

Plaintiff,
SUPPLEMENTAL ORDER
vs.
FARON RAYMOND HAWKINS,
Defendant.

14
15
16

WHEREAS, this Court entered an Order for Dr. Michael Estess to conduct a
psychological examination and evaluation of Faron Hawkins, pursuant to Idaho Code §

17

18-211/18-212 on the 25

th

of May, 2010, and the Court having received voicemail

18

confirmation from Dr. Estess that he is requesting that Faron Hawkins receive
19

20
21

psychological testing through Dr. Chad Somke to assist him in this process of
evaluating Faron Hawkins;

22

THE COURT HEREBY ORDERS AND THIS DOES ORDER that Dr. Chad

23

Somke shall be compensated for conducting the appropriate psychological testing or

24

evaluative processes of Faron Raymond Hawkins and that he shall communicate those

25

findings to Dr. Estess.

The psychological testing should be administered and

26

SUPPLEMENTAL ORDER - PAGE 1

i~
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completed on or before July 20, 2010, to allow Dr. Estess to complete his portion of the
2

psychological examination and evaluation.

3

IT IS SO ORDERED.

4

DATED this

2f

day of June 2010.

5

I HAEL McLAUGHLIN
DISTRICT JUDGE

6
7

8
9
10
11
12
13
14
15
16
17

18
19
20
21
22
23
24
25
26
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CERTIFICATE OF MAILING
2

I hereby certify that on the
3
4

5

6
7

8

9

10
11
12
13
14

-2£vJday of June, 2010 I mailed (served) a true and

correct copy of the within instrument to:
ROGER BOURNE
DEPUTY ADA COUNTY PROSECUTING ATTORNEY
INTERDEPARTMENTAL MAIL
Dennis A. Benjamin
NEVIN BENJAMIN MCKAY & BARTLETT, LLP
303 W Bannock St
PO Box 2772
Boise, ID 83701
Dr Estess
VIA FACSIMILE
Dr. Somke
VIA FACSIMILE

721f
7211

J. DAVID NAVARRO
Clerk of the District Court

BY~

15

eptrtyer

16
17

18
19
20
21
22
23
24
25
26
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Session: McLaughlin081810

•

Session: McLaughlin081810
Session Date: 2010/08/18
Judge: McLaughlin, Michaer R.
Reporter: Redlich, Kasey

Division: DC
Session Time: 08:05

Courtroom: CR507

Clerk(s):
Ho, Cindy
State Attorney(s):
Atwood, ChrIs
Bandy, R. Scott
BOURNE, JAN BENNETIS/ROGER
Guzman, Cathy
Haws, Joshua
SWANSON, GREGORY
Public Defender(s):
Steveley, Craig
Prob. Officer(s):
Court interpreter(s):

Case 10: 0029
Case number: FE-07
-00005
FE-07-00005
Plaintiff:
Plaintiff Attorney:
Defendant: Hawkins, Farron
Co-Defendant(s):
Pers. Attorney: Benjamin, Dennis
State Attorney: BOURNE, JAN BENNETIS/ROGER
Public Defender:

2010/08/18
11 :06:48 - Operator
Recording:
11 :06:48 - New case
Hawkins, Farron
11 :07:49 - Defendant: Hawkins, Farron
Present In-CustOdy with Atty for 18-211 Evaluation Review
11 :09:42 - Judge: McLaughlin, Michael R.
Review Eval from Sombke
11:10:02 - State Attorney: BOURNE, JAN BENNETIS/ROGER
Request input from Dr. Estess
11 :11 :47 - Pers. Attorney: Benjamin, Dennis

000037
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Request Suspension of proceedings and place Defendnat into H _W Custody
11 :13:22 - Judge: McLaughlin, Michael R.
Request State to submit formal order. Dr. Estess to Submit Report by 9/10/10
11 :14:01 - Judge: McLaughlin, Michael R.
Reset for 9/15/10 @ 11 :00 for Review of Report
11 :14:33 - Operator
Stop recording:
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FILED

AUG 24 2010
J. DAVID NAVARRO, Clerk
Bye. HO
DEPUTY

RECEIVED

AUG 1 9 2010

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA

THE STATE OF IDAHO,
Plaintiff,
vs.
FARON RAYMOND HAWKINS,
Defendant.

)
)
)
)
)
)
)
)
)

Case No. CR-FE-2007-000000S
ORDER FOR EXAMINATION
UNDER I.e. §18-211/18-212

-------------)
---------------------)

THE ABOVE ENTITLED MATTER having come before this Court by remittitur from
the Idaho Court of Appeals and based upon that Court's order;
IT IS HEREBY ORDERED that Dr. Michael Estess complete the mental health
evaluation of Faron Raymond Hawkins as earlier Ordered by this Court. The Court has now
received the psychological evaluation of the defendant from Dr. Sombke which this Court ordered
based upon Dr. Estess' request that Dr. Sombke complete the psychological testing as part of Dr.
Estess' evaluation. Since the Court has now received Dr. Sombke's report, this Court orders that
Dr. Estess complete his portion of the evaluation and provide a report to the Court by September
10, 2010, so that the Court and the parties can consider it before the next hearing set for September
15,2010 at 11:00 am.

IT IS SO ORDERED this

J.:L day of August 2
J:L
I CHA"C"F-..:J...f1""
District Judge

n~
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IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF

P.M. _ _ __

SEP 13
1 3 2010

THE STATE OF IDAHO IN AND FOR THE COUNTY OF AD~' DAVID NAVARRO, Clerk

,

~~~

OEPUTY

THE STATE OF IDAHO,
CR-FE-2007 -0000005
Case Np. CR-FE-2007-0000005

Plaintiff,
vs.

FARON RAYMOND HAWKINS,
Defendant.

NOTICE OF REVIEW HEARING

The above-entitled case has been set for Wednesday, October 20,2010 at 04:00 PM ,in the
Ada County Courthouse at 200 W. Front Street, Boise, Idaho before Judge Michael McLaughlin.

DATED this 13th day of September, 2010.

J. DAVID NAVARRO
CLERK OF THE COURT

by

{!/tln

Deputy Cler

CERTIFICATE OF MAILING
I HEREBY CERTIFY that on this 13th day of September, 2010, I caused a true and correct
copy of the above and foregoing instrument to bemailed.postageprepaid.to:

Roger Bourne/Jan Bennetts
Deputy Ada County Prosecutor
INTERDEPARTMENTAL MAIL

Dennis A. Benjamin
NEVIN BENJAMIN MCKAY & BARTLETT, LLP
303 W Bannock St
PO Box 2772
Boise, 10 83701
BOise,
J. David Navarro
Clerk of the District Court

~!/!b
~r/Jb------

By·
By:. Deputy a r k

NOTICE OF HEARING

000040
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ao·---::::-::F1LE=-+O
FILED
A.M
-'P.M.
_
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18 2010
OCT 18

Dennis Benjamin
NEVIN, BENJAMIN, McKAY & BARTLETT LLP
303 W. Bannock
P.O. Box 2772
Boise, ID 83701
(208) 343-1000
(208) 345-8274

J. DAVID NAVARRO, Clerk
By SCARLETT RAMIREZ
DEPlITY
DEPllTY

Attorney for Defendant
IN THE DISTRICT COURT OF THE STATE OF IDAHO
IN AND FOR THE COUNTY OF ADA
)
)
)
)
)
)
)
)
)

STATE OF IDAHO,
Plaintiff,
vs.
FARON HAWKINS,
FARON
Defendant.

No. CR-FE-2007-0000005

WAIVER OF RIGHT TO BE
PRESENT AT STATUS
CONFERENCE

-------------- )
------------------------------)

Faron Hawkins hereby waives his right to be present at the status conference currently set
for 9:00 a.m. on October 20,2010.
DATED this

~y of October, 2010.

l:J~\A.~

.

e.-:___

Dennis
1-=--=------='----
Benjamin
Dennis Benjamin
Attorney for Faron Hawkins

1 •

WAIVER OF RIGHT TO BE PRESENT AT STATUS CONFERENCE

ORIGINAL
000041

CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on this
copy of the foregoing document to be

~ of October, 2010, I caused a true and correct

mailed

K

hand delivered
faxed

to:

Roger Bourne
Ada County Deputy Prosecuting Attorney
Ada County Courthouse
200 W. Front St.
ID 83702
Boise, ill

~~~~~Dennis Benjamin

2·

WAIVER OF RIGHT TO BE PRESENT AT STATUS CONFERENCE
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Sessiot'l:
Sessioh: McLaughlin1 0201 0
Session Date: 2010/10/20
Judge: McLaughlin, Michael R
Reporter: Gambee, Susan

Division: DC
Session Time: 08:03

•

Page 1

Courtroom: CR507

Clerk(s):
Ho, Cindy
, State Attorney(s):
Atwood, Chris
Bandy, R. Scott
BOURNE, JAN BENNETTS/ROGER
Fisher, Jean
HaWs, Joshua
Reilly, Heather ,
Public Defender(s):
Bailey, Ransom
Odessey, Edward
Steveley, Craig
Prob. Officer(s):
Court interpreter(s):

Case 10: 0001
Case number: FE-07-00005
Plaintiff:
Plaintiff Attorney:
Defendant: Hawkins, Faron
Co-Defendant(s):
Co-Defendant(
s):
Pers. Attorney: Benjamin, Dennis
State Attorney: BOURNE, JAN BENNETTS/ROGER
Public Defender:

2010/10/20
09:09:40 - Operator
Recording:
09:09:40 - New case
Hawkins, Faron
09:10:11 - Defendant: Hawkins, Faron
Not Present/Defendant Waiver of Appearance
09:10:30 - Judge: McLaughlin, Michael R.
Review Doctor Reports
09:11 :05 - General:

000043
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Time stamp
•
09:11 :56 - General:
Parties Discuss and Agree to set case for hearing on Defendant Compitancy
09:13:45 - Judge: McLaughlin. Michael R.
Set Telephone Status on 10/26/10 @ 4:30 pm
09:15:05 - Operator
Stop recording:
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IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT opel

"LEO
P.M.---

2 9 2010
29

THE STATE OF IDAHO IN AND FOR THE COUNTY OF ADA. DAVID NAVARRO, Clerk
~~OO
•,
DEPUTY

THE STATE OF IDAHO,
CR-FE-2007 -0000005
Case No. CR-FE-2007-0000005

Plaintiff,
vs.

FARON RAYMOND HAWKINS,
Defendant.

NOTICE OF HEARING
RE: 18-212

The above-entitled case has been set for Friday, November 12, 2010 at 09:00 AM
, in the Ada County Courthouse at 200 W. Front Street, Boise, Idaho before Judge Michael
McLaughlin.

DATED this 29th day of October , 2010.
I

J. DAVID NAVARRO
CLERK OF THE COURT

by_(ijJtJ~
by_~eJ!J",---

_ __

_

Deputy Clerk

CERTIFICATE OF MAILING
I HEREBY CERTIFY that on this 29th day of October, 2010, I caused a true and
correct copy of the above and foregoing instrument to bemailed.postageprepaid.to:
Roger Bourne
Deputy Ada County Prosecutor
INTERDEPARTMENTAL MAIL

Dennis A. Benjamin
NEVIN BENJAMIN MCKAY & BARTLETT,
303 W Bannock St
PO Box 2772
Boise, ID 83701

J. David Navarro
Clerk of the District Court

By:

~

Deputy Clerk

NOTICE OF HEARING

000045
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IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRIC
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA·
STATE OF IDAHO
Plaintiff,
Case No. CR-FE-2007-0000005
vs.
FARON RAYMOND HAWKINS,

ORDER TO TRANSPORT

Defendant.

It appearing that the above-named defendant is in the custody of the Ada County
Jail, and that it is necessary that he be present before the Court for further proceedings;

IT IS THEREFORE ORDERED that the Sheriff of Ada County, State of Idaho, bring the
defendant to the Court in Boise, Idaho, County of Ada, State of Idaho for:

HEARING ...... Friday, November 12,2010 @ 09:00 AM

IT IS FURTHER ORDERED that immediately following the court appearance, the
Sheriff return the said defendant to the custody of the Ada County Jail.

DATED this 29th day of October, 2010.

MICHAEL MCLAUGHLIN
District Judge

Copies to:
ADA COUNTJ JAIL
BY FAX (1)

ORDER TO TRANSPORT

000046

e

NO·----::a:-----;;;FI;;:;:LEDn-----NO·----::a:-----;;;FI;;:;:LEDn-----
A.M--:::;,L---_~P.M.,_-_A.M--:::;,L---_~P.M.,_-_-

0 3 2010
NOV 03
J. DAVID NAVARRO, Clerk
By LANI BROXSON
DEPUTY

GREG H. BOWER
Ada County Prosecuting Attorney
Roger Bourne
Deputy Prosecuting Attorney
200 West Front Street, Room 3191
Boise, Idaho 83702
Phone: 287-7700
Fax: 287-7709

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
THE STATE OF IDAHO,
Plaintiff,
vs.
FARON RAYMOND HAWKINS,
Defendant.

)
)
)
)
)
)
)
)
)
)
)

-------------)
----------------------------)

Case No. CR-FE-2007-0000005
MOTION FOR ORDER FOR
DELIVERY OF MEDICAL
RECORDS TO THE ADA
COUNTY PROSECUTING
ATTORNEY'S OFFICE
PURSUANT TO THE HEALTH
INSURANCE PORTABILITY
AND ACCOUNTABILITY ACT
AND IDAHO CODE §19-3004;
ICR17

COMES NOW, Roger Bourne, Deputy Prosecuting Attorney for Ada County, State of
Idaho, and moves this Court for its Order for Delivery of Medical Records to the Ada County
Prosecuting Attorney's Office Pursuant to the Health Insurance Portability and Accountability

MOTION FOR ORDER FOR DELIVERY OF MEDICAL RECORDS TO THE ADA
COUNTY PROSECUTING ATTORNEY'S OFFICE PURSUANT TO THE HEALTH
INSURANCE PORTABILITY AND ACCOUNTABILITY ACT AND IDAHO CODE §19
§193004; ICR 17, Page 1
000047

Act and Idaho Code 19-3004; ICR17 from the Idaho Department of Corrections regarding
FARON RAYMOND HAWKINS, IDOC NO. 17833. The undersigned has advised defense
FARON
counsel, Dennis Benjamin of the State's intention to seek an Order directing the Idaho
Department of Corrections to release a copy of Hawkin's medical file to the State for use in the
upcoming competency hearing. Mr. Benjamin has authorized the State to notifY the Court that he
does not request a hearing on this motion and offers no objection to it.

DATED this

2@

of November, 2010.
day ofNovember,
GREG H. BOWER
Ada County Prosecuting Attorney

Roger Boume
Deputy Prosecuting Attorney

MOTION FOR ORDER FOR DELIVERY OF MEDICAL RECORDS TO THE ADA
COUNTY PROSECUTING ATTORNEY'S OFFICE PURSUANT TO THE HEALTH
INSURANCE PORTABILITY AND ACCOUNTABILITY ACT AND IDAHO CODE §19§19
3004; ICR 17, Page 2
000048
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NOV 05 2010
J. DAVID NAVARRO, Clerk
Bye. HO
DEPUTY

GREG H. BOWER
Ada County Prosecuting Attorney
Roger Bourne
Deputy Prosecuting Attorney
200 West Front Street, Room 3191
Boise, Idaho 83702
Phone: 287-7700
Fax: 287-7709

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF

THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
THE STATE OF IDAHO,
Plaintiff,
vs.
FARON RAYMOND HAWKINS,
FARON
Defendant,

)
)
)
)
)
)
)
)
)

--------------)
------------------------------)

Case No. CR-FE-2007-0000005
ORDER FOR DELIVERY OF
MEDICAL RECORDS TO THE
ADA COUNTY PROSECUTING
ATTORNEY'S OFFICE
PURSUANT TO THE HEALTH
INSURANCE PORTABILITY
ACCOUNTING ACT AND
IDAHO CODE §19-3004; ICR 17

This Court, upon information from the Ada County Prosecuting Attorney's Office that
certain medical records described herein are necessary for preparation and presentation of the
Prosecution's case in the above-captioned matter, and the Court concluding that the medical
records do appear to be relevant and necessary to the proper adjudication of this matter, hereby
orders that employees or representatives of IDAHO DEPARTMENT OF CORRECTIONS
produce all personal health information, including medical records and billing statements in their
custody pertaining to FARON RAYMOND HAWKINS, IDOC #17833 to the Ada County
ORDER FOR DELIVERY OF MEDICAL RECORDS TO THE ADA COUNTY
PROSECUTING ATTORNEY'S OFFICE PURSUANT TO THE HEALTH INSURANCE
PORTABILITY ACCOUNTING ACT AND IDAHO CODE §19-3004; ICR 17, Page 1
000049

Prosecuting Attorney's Office in response to a subpoena issued by the Prosecution in this case.
The records may be generally provided in the manner set out in Idaho Code §9-420, except that
the said records are to be made available for pickup by an agent of the Ada County Prosecuting
Attorney's Office or law enforcement within three business days of the service of the subpoena,
rather than be delivered to the Court.
This Order is also intended to require that personal health information, other than just the
described written medical records, such as information known to employees or representatives of
the IDAHO DEPARTMENT OF CORRECTIONS also be provided to the prosecution or
criminal defense by interview when asked for and that those employees or representatives of
IDAHO DEPARTMENT OF CORRECTIONS testify if required.
Any questions regarding said records should be directed to the Ada County Prosecuting
Attorney's Office, (208) 287-7700.

~day Of----lj)'------"'~<--_:::....-Of----'j)'-------'"~~_=----_ _ _ _ 20~.

IT IS SO ORDERED this --.!f..!:day

ORDER FOR DELIVERY OF MEDICAL RECORDS TO THE ADA COUNTY
PROSECUTING ATTORNEY'S OFFICE PURSUANT TO THE HEALTH INSURANCE
PORTABILITY ACCOUNTING ACT AND IDAHO CODE §19-3004; ICR 17, Page 2
000050
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NOV 08 2010
J. DAVID NAVARRO, Clerk
ByH. BEll

GREG H. BOWER
Ada County Prosecuting Attorney

DEPUTY

Roger Bourne
Jan M. Bennetts
Deputy Prosecuting Attorney
200 W. Front Street, Room 3191
Boise, Idaho 83702
Telephone: (208) 287-7700
Facsimile:
(208) 287-7709

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
THE STATE OF IDAHO,
Plaintiff,
vs.

)

)
)
)
)
)

FARON
HAWKINS,
F
ARON RAYMOND HA
WKINS,
Defendant.

)
)

Case No. CR-FE-2007-0000005
MOTION FOR HEARING ON
RETROACTIVE
PSYCHOLOGICAL
EVALUATION

)

------------)
---------------------------)

COMES NOW, Roger Bourne and Jan Bennetts, Deputy Prosecuting Attorneys, in
and for the County of Ada, State of Idaho, and move this Court to conduct a hearing to
determine the Defendant's retroactive competency after this Court rules on the pending
competency question, which was required pursuant to the Court of Appeals decision in
State v. Hawkins, Docket No. 35281, December 30,2009.

MOTION
FOR
HEARING
ON
EVALUATION (HAWKINS), Page 1

RETROACTIVE

PSYCHOLOGICAL
000051

If this Court were to find that the Defendant is competent to stand trial after
holding the I.C. § 18-211 hearing currently pending before the Court, the State will then
request that this Court hold an evidentiary hearing to determine the Defendant's
retroactive competency. The State would thereafter provide the evaluator with additional
information relevant to a retroactive determination.

The purpose in providing that

additional information to the evaluator is to determine whether the evaluator can reach a
conclusion as to the Defendant's competency to stand trial at the time he was tried in this
matter in January 2008. The State would provide the evaluator with both audio
recordings and transcripts of proceedings during the pretrial and trial in this matter, along
with any concurrent records, if they exist, that would be relevant to this determination,
including any mental health and medical records from the Ada County Jail, St.
S1. Alphonsus
Luke'S; copies of the Defendant's pretrial motions in this matter; copies of police
S1. Luke's;
and St.
reports; and copies of law enforcement interviews with the Defendant during the
investigation in this matter. As is outlined below, the State anticipates calling witnesses
during this requested retroactive competency evidentiary hearing.
The Court of Appeals' decision in the present case indicated as follows: "Because
it is not possible to retroactively make a determination as to Hawkins' competency at the
time he was tried, we must vacate the judgment of conviction and leave the state free to
retry Hawkins if he is found to be competent to stand trial." It does not appear to the
State that the issue of whether or not a competency determination can be made
retroactively was briefed or argued on appeal. Nor does it appear that there was an
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analysis of that issue in the Court of Appeals' opinion. Case law from federal and state
courts supports a retroactive competency evidentiary hearing in this case and is outlined
below.
If, based upon the evidence, including evidence from a mental health evaluator,
this Court is able to make a retroactive determination of competency, and indeed finds
that the Defendant was competent to stand trial at the time this case was tried in January
2008, that is new evidence that the Court of Appeals did not have before it when reaching
its decision. Accordingly, if the Defendant is found to have been competent at the time of
the trial, there will be no need for a new trial.
I. LAW

Case law supports a conclusion contrary to the Court of Appeals' assertion that "it
is not possible to retroactively make a determination as to Hawkins' competency at the
time he was tried." State v. Hawkins, 2009 Opinion No. 79 at 14 (Ct. App. 2009).
In Drope v. Missouri, 420 U.S. 162, 171 (1975), the United States Supreme Court
stated: "It has long been accepted that a person whose mental condition is such that he
lacks the capacity to understand the nature and object of the proceedings against him, to
consult with counsel, and to assist in preparing his defense may not be subjected to trial."
The conviction of a defendant who is legally incompetent is a violation of due process.
Id.

"To be competent to stand trial, a defendant must have the capacity to understand
the nature and object of the proceedings against him, to consult with counsel, and to assist
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in preparing his defense. Where the evidence before the trial court raises a bona fide
doubt as to a defendant's competence to stand trial, the judge on his own motion must
conduct a competency hearing." Maxwell v. Roe, 2010 WL 1997700, *5 (9 th Cir. 2010)
(internal quotations omitted), citing Pate v. Robinson, 383 U.S. 375 (1966) and Drope,
supra. This responsibility continues throughout the trial and the reviewing court applies

the same bona fide doubt standard to determine whether an additional competency
hearing was required. Id. The test for bona fide doubt is "whether a reasonable judge,
situated as was the trial court judge whose failure to conduct an evidentiary hearing is
being reviewed, should have experienced doubt with respect to competency to stand
trial."

Id.

(internal quotations and citations omitted).

"Evidence of a defendant's

irrational behavior, his demeanor at trial, and any prior medical opinion on competence to
stand trial are all relevant in determining whether further inquiry is required, and one of
these factors standing alone may, in some circumstances, be sufficient." Id.
Id. (internal
quotations and citations omitted). "The heart of competency to stand trial is a defendant's
present ability to consult with his lawyer with a reasonable degree of rational
understanding and a factual understanding of the proceedings against him." Id. (internal
quotations and citations omitted).
In Maxwell, the Ninth Circuit concluded in 2010, that a defendant who was
convicted in 1998 for first degree murder, was entitled to a competency hearing. The
Ninth Circuit remanded the case, granted the writ of habeas corpus, and concluded that a
retrospective competency hearing was not possible. Id at
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Circuit concluded in Maxwell that a retroactive determination was not possible under the
facts of that case, it does not mean that a retroactive determination of competency is not
possible under the appropriate circumstances.

"This court disfavors retrospective

determinations of incompetence, and they are reserved for those cases where it is possible
to conduct a meaningful hearing to evaluate retrospectively the competency of the
defendant." Id. at * 12 (internal quotations and citations omitted).
"[A]lthough retrospective competency hearings are disfavored, they are

permissible whenever a court can conduct a meaningful hearing to evaluate
retrospectively the competency of the defendant." Moran v. Godinez, 57 F.3d 609, 696
(9 th Cir. 1995), cert. denied, 516 U.S. 976 (1995) (emphasis added), overruled on other

grounds - superseded by statute as stated in Van Tran v. Lindsey, 212 F.3d 1143 (2000).
Courts take into account several factors in deciding whether a retroactive
competency determination can be made, including (1) the passage of time; (2) the
availability of contemporaneous medical reports; (3) whether the jury was able to observe
the demeanor of the accused; and (4) whether expert testimony would be based solely
upon the printed record.

See Maxwell, at *12-13.
*12-l3.

"State court competency

determinations are entitled to a presumption of correctness.

We will overturn a

competency finding only if it is not fairly supported by the record." Moran, 57 F.3d at
696 (internal citations omitted).

Another factor the courts consider is whether the

defendant is absent from the trial.

See Drape and Maxwell, supra.

In Drape and

Maxwell, the defendants in both cases attempted to commit suicide during trial and the
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trial proceeded without them. See Drope and Maxwell, supra. In Drope, the United
States Supreme Court stated:
Petitioner's absence bears on the analysis in two ways: first, it was due to
an act which suggests a rather substantial degree of mental instability
contemporaneous with the trial, second, as a result of petitioner's absence
the trial judge and defense counsel were no longer able to observe him in
the context of the trial and to gauge from his demeanor whether he was able
to cooperate with his attorney and to understand the nature and object of the
proceedings against him.
Drope, 420 U.S. at 181.
In Moran, the Ninth Circuit Court of Appeals upheld the retroactive competency
hearing that was held three years after the defendant's conviction and agreed with the
State that the post-conviction hearing cured the due process violation. See Moran 57 F.3d
at 696.

The Court in Moran upheld the post-conviction competence determination

reasoning: (1) that the post-conviction hearing was held three years after the defendant
had waived counsel and pled guilty; (2) that the judge who presided over the postconviction hearing was the same judge who presided over the change-of-plea hearing,
which made the judge well-suited to determine the defendant's competency; (3) the court
had the benefit of two medical reports from psychiatrists who evaluated the defendant's
competency two months prior to the change-of-plea hearing and opined that he was
competent to stand trial; (4) one of those psychiatrists testified at the post-conviction
hearing; (5) the court had records from two hearings held after the change-of-plea where
the defendant repeated his desire not to be represented by counsel and that he did not wish
to withdraw his guilty pleas; (6) the defendant indicated that he did not want to present
ON
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witnesses at the sentencing hearing or allow his attorney to gather mitigating evidence;
and, finally, (7) at the sentencing hearing, the defendant refused to present mitigation,
cross-examine witnesses or view exhibits the State used to present aggravation evidence.
Id. The Ninth Circuit concluded in Moran that the retrospective determination of the

defendant's competence by the post-conviction court was fairly supported by the record
and it had no basis to overturn it. Id.
In Odie v. Woodford, 238 F.3d 1084 (9th Cir. 2001), cert. denied, 534 U.S. 888
(2001), the Ninth Circuit Court of Appeals concluded that the trial court erred in not
conducting a competency hearing prior to trial. "The state court can nonetheless cure its
failure to hold a competency hearing at the time of trial by conducting one retroactively.
We have said that retrospective competency hearings may be held when the records
contains sufficient information upon which to base a reasonable psychiatric judgment."
Id. at 1089. The Court concluded that even though many years had passed since the

defendant was convicted and sentenced, the state trial court should be able to adduce
sufficient evidence to determine whether the defendant was competent to stand trial. Id.
at 1090, citing Evans v. Raines, 800 F.2d 884, 888 (9th Cir. 1986).
It should be noted that the defendant in Odie was convicted and sentenced in 1983

and the Ninth Circuit decision was filed in 2001. See id. Although eighteen years had
passed since the defendant was convicted and sentenced, the Ninth Circuit concluded that
there was sufficient evidence available for the state court to make a retroactive
determination: "Given this old and new evidence, it is not unreasonable to conclude that
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a fair retroactive hearing could be conducted." Id. at 1090 (internal quotations, ellipses
and citations omitted).
Similarly, courts

III

other jurisdictions have held that retroactive competency

F .2d 872, 878 (2nd Cir. 1988), the
hearings are permissible. In United States v. Auen, 846 F.2d
Second Circuit Court of Appeals concluded that although the trial court erred in not
making findings concerning the defendant's competence to stand trial, the appropriate
remedy was to remand the case to the trial court to make such findings after conducting a
hearing. See also United States v. Renfroe, 825 F.2d 763, 767-68 (3 rd Cir. 1987). In
Renfroe, the Third Circuit Court of Appeals remanded the case for hearing so that the trial

court could decide whether a retroactive competency determination could be made. "If
the court concludes that a retrospective determination is still possible, a competency
hearing will be held, and if the conclusion is that [the defendant] was competent, no new
trial will be required. If the district court determines that a meaningful hearing is no
longer possible, [the defendant's] conviction must be overturned and a new trial may be
granted when he is competent to stand trial." Id. at 767-68 (internal citation omitted); see
also United States v. Mason, 52 F.3d 1286 (4th Cir. 1995) (remanded to district court for

retrospective determination of defendant's competency during first phase of trial, holding
that if district court were to find that such retroactive determination was not possible,
defendant could be retried); Galowski v. Berge, 78 F.3d 1176, 1180-82 (7th Cir. 1996),
cert. denied, 519 U.S. 878 (1996) (upholding district court's finding of retrospective

competence).
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In Wheat v. Thigpen, 793 F.2d 621, 630 (5 th Cir. 1986), cert. denied, 480 U.S. 930
(1987), after the district court heard the testimony of lay and expert witnesses and
reviewed various medical records, the court concluded that it could hold meaningful nunc
pro tunc competency hearing. The district court then conducted further hearings and
reviewed additional evidence, ultimately determining that the defendant had been
prior. 1 Id
competent to stand trial several years prior.!
In Wheat, the Fifth Circuit Court of Appeals upheld the district court's decisions
on both issues. The Court of Appeals reasoned that when the district court determined
that it could hold a meaningful nunc pro tunc hearing, the court: had reviewed the medical
records covering the seventeen years the defendant was incarcerated in another state
(New Jersey); heard the testimony of the trial judges who had participated in the
defendant's trial and were able to testify about their observations of, and interactions
with, the defendant; and heard the testimony of mental health experts who concluded that
the court could hold a meaningful retrospective competency hearing. Id. The district
court also noted that witnesses who had observed the defendant around the time of his
trial would be available to testify, including police officers, jail officials, penitentiary
officials, defense counsel for the defendant and the prosecutor. Id.

In addition, the

district court had the trial transcript, which included discussions between the defendant
and the trial court. Id. at 631. "The only type of evidence missing is expert medical
evidence contemporaneous with the time of trial. The absence of such evidence does not

1

The State is not certain the exact number of years that had passed between the trial in this case in 1980 and the
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compel a decision that the court may not conduct a meaningful nunc pro tunc hearing.
The substantial amount of other available evidence supports the court's ruling that it
could hold a meaningful retrospective hearing." Id.
The Fifth Circuit Court of Appeals also upheld the district court's decision finding
that the defendant was competent at the time of his trial. Id. at 631-32. In addition to the
mental health experts, the district court heard testimony from lay witnesses who observed
the defendant at the time of trial. It also heard testimony from the defendant's trial
counsel who testified that the defendant was competent to assist in his defense and that
the defendant suggested worthwhile voir dire questions, suggested questions to ask
witnesses, and provided the name of an alibi witness. Id. The prosecutor and trial judges
testified that they did not observe irrational or unusual behavior and the trial transcript
documented colloquies between the court and the defendant, which reflected that the
defendant was able to give coherent responses to the court's questions and that he was
attentive to the proceedings. Id. at 632.
"Although nunc pro tunc competency evaluations are disfavored, such a
determination may be possible, although the district court is in the best position to
determine whether it can make a retrospective determination of competency during trial
and sentencing." Auen, 846 F.2d at 878. (internal quotations, citations and ellipses
omitted). In Auen, the Second Circuit remanded the case to the trial court to decide, first,
whether it could make a meaningful determination of the defendant's competence at the
nunc pro tunc competency hearing, but the trial occurred in 1980 and the jh Circuit decision was in 1986.
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time of the trial, and second, assummg the trial court could make a retroactive
determination, the trial court would then decide the issue of competency. Id.; see also
Reynolds v. Norris, 86 F.3d 796, 802 (8 th Cir. 1996) (held district court's conclusion that

it was impossible to conduct nunc pro tunc competency hearing was not supported by
record, concluding that a post-conviction competency hearing was appropriate remedy for
constitutional violation).
F .3d 1162, 1168-72 (1oth Cir. 1999), cert. denied, 531
In Clayton v. Gibson, 199 F.3d

u.s. 838 (2000), the Tenth Circuit Court of Appeals held that there was no constitutional
U.S.
error in the state court's determination that a retrospective competency hearing was
feasible despite a six-year time lapse and upheld the state court's determination that the
defendant was competent to stand trial, concluding that the evidence in the record did not
raise a bona fide doubt as to the defendant's competency. The Tenth Circuit Court of
Appeals considered such factors as:

(1) passage of time; (2) the availability of

contemporaneous medical evidence, including medical records and prior competency
determinations; (3) any statements the defendant made in the trial record; (4) the
availability of witnesses, including trial witnesses, experts and non-experts who were in a
position to interact with the defendant before and after the trial (trial counsel, the trial
judge, and jail officials). Id. at 1169.
Other state and federal courts have held that retroactive competency hearings are
permissible under the appropriate circumstances. See, e.g., Watts v. Singletary, 87 F.3d
1282, 1286-87 n.6 (11 thth Cir. 1996), cert. denied, 520 U.S. 1267 (1997); Cremeans v.
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Chapleau, 62 F.3d 167, 168-70 (6th Cir. 1995) (upheld state trial court's retroactive

competency determination finding defendant competent, stating that passage of time was
not dispositive and state court had sufficient information to conduct retroactive
competency hearing), cert. denied, 516 U.S. 1096 (1996), overruled on other grounds,
(l996)2; United States v. Collins, 430 F.3d 1260 (10th
(lOth
Thompson v. Keohane, 516 U.S. 99 (1996)2;
Cir. 2005) (held that defendant was deprived of his right to counsel during pretrial
competency hearing and after analyzing retrospective competency factors, concluded that
retrospective competency was not appropriate remedy); Thompson v. Commonwealth, 56
S.W.3d 406, 409 (Ky. 2001) (held that retrospective competency determinations do not
violate due process and are permissible under appropriate set of circumstances); State v.
Johnson, 395 N.W.2d 176, 184-85 (Wis. 1986) (remanded for determination of

appropriateness of retroactive competency hearing because, although three or four years
would have passed since trial, "meaningful retrospective hearing may be possible by
analyzing the pertinent legal and medical records, in combination with a current medical
evaluation, to produce a hindsight picture of Johnson's competency at the time oftrial.");
State v. Sanders, 549 S.E.2d 40, 53-55(W.Va. 2001) (held no clear impediment to

retroactive assessment of defendant's mental competency at trial and that time lapse of
over two years was not so long as to render it impossible to ascertain whether defendant
was competent at trial); Commonwealth v. Santiago, 855 A.2d 682, 694 (Pa. 2004)

The issue upon which Cremeans was overruled was based upon the United States Supreme Court inKeohane
holding that competency should be treated as a question of fad
fact and was entitled to the presumption of correctness,
which was a different standard than that applied in the earlier Cremeans decision.
2
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(concluded that post-conviction court did not abuse its discretion when it held
retrospective competency hearing); Tate v. State, 896 P.2d 1182, 1186 (Ok. 1995) (held
trial court properly found retrospective competency determination was feasible despite
time lapse); Montana v. Bostwick, 988 P.2d 765, 772-73 (Mont. 1999) (held district court
erred in failing to grant competency hearing in light of several factors, including defense
counsel's repeated expressions of doubt regarding defendant's competence and remanded
for court to determine whether meaningful retrospective competency hearing could be
held; appellate court further noted that if defendant found competent at time of trial,
conviction and sentence would stand).
In Medina v. California, 505 U.S. 437 (1992), the United States Supreme Court
held that a State may constitutionally place the burden of proof on a defendant at a
competency hearing so long as the State provides procedures adequate to protect a
defendant's right not to be tried or convicted while incompetent. In Moran, the Ninth
Circuit concluded that the Supreme Court's rationale in Medina was equally applicable to
retrospective competency hearings. Moran, 57 F3d
F 3d at 697.
In the present case, even if the State has the burden of proof to establish competency,
the State should nonetheless be entitled to have a retroactive competency hearing. It
seems that the most appropriate course of action would be for the State to have the burden
of proof to establish retrospective competency, although the State is unaware of an Idaho
case on point. Other jurisdictions place the burden of proof on the State. See, e.g.,
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Thompson, 56 S.W.3d at 409 ("Commonwealth has the burden to show that a

retrospective competency hearing is permissible.").

II.

ARGUMENT

The State requests that, if this Court were to determine that the Defendant is currently
competent to stand trial, Your Honor hold a retroactive competency hearing to determine
if the Defendant was competent at time of the trial in January, 2008. In preparation for
that hearing, the State would provide the evaluator with additional information that would
be relevant to a retroactive determination.

After holding the retroactive evidentiary

hearing, this Court could determine whether or not, based upon the evidence adduced at
the hearing, the Defendant was competent to stand trial in January, 2008.
As outlined above, there are several factors this Court can consider in making a
retroactive competency determination. First, the passage of time is minimal. It has only
been two and three quarters years since the Defendant was tried, which is similar to
Moran, supra, in which the Ninth Circuit Court of Appeals upheld the retroactive

competency hearing. Unlike the Maxwell case, in which there was a twelve-year lapse in
time, it is still possible for this Court to make such a retroactive determination in the
present case. The Ninth Circuit Court of Appeals concluded that an 18-year time lapse
did not preclude a retroactive competency hearing. See OdZe, supra.
Second, this Court is the same Court who heard the case at trial. This Court was in a
position to observe the Defendant and his demeanor not only pretrial during lengthy
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pretrial hearings and numerous Faretta 3 hearings, but during the trial itself, which makes
this Court well-suited to determine the Defendant's retroactive competency.
Third, the State will be requesting that the evaluator review records and other relevant
evidence in order to provide testimony for this Court regarding the Defendant's mental
health state at the time of trial. The mental health expert and this Court will have the
benefit of any medical and mental health records that were prepared during the relevant
time periods, which may include any records from St. Luke's, St. Alphonsus, the Ada
County Jail, and the penitentiary, depending on what exists. The State would request that
the mental health evaluator review not only the Defendant's mental and medical records,
but pretrial and trial transcripts, police reports, audio recordings, written motions prepared
and filed by the Defendant, and any other information that will assist the mental health
evaluator in making a retroactive evaluation of the Defendant's competence. The State
would anticipate that this mental health expert would testify at an evidentiary hearing
about any conclusions reached as a result of this evaluation.
Fourth, additional evidence consists of the Defendant's own statements that are
preserved on the record and would include statements the Defendant made pretrial, during
the Faretta hearings, during various other colloquies with this Court, during the trial,
during post-trial motions and at sentencing.
Fifth, the State would be able to call lay witnesses, including jail deputies, jail medical
staff, defense counsel who represented or was stand-by counsel for the Defendant and

3

Faretta v. California, 422 U.S. 806 (1975).
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could testify about his observations of the Defendant, police officers who interacted with
the Defendant, and others to testify about their observations of the Defendant during the
relevant time frame.
Finally, the Defendant was present during the course of the trial in this case. Unlike
Drope and Maxwell supra, where those defendants had attempted to commit suicide and

were absent during the trial, this Defendant was present during trial, attentive and
prepared. His demeanor was observable both by this Court and the jury.
Based upon all of these factors, this Court would be able to conduct a meaningful
retrospective competency hearing.

If this Court determines after conducting a

retrospective competency hearing that the Defendant was competent at the time of trial,
then the conviction and sentence should stand.

See, e.g., Moran, 57 F.3d at 696;

P .2d at 772-73.
Bostwick, 988 P.2d
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III.

CONCLUSION

Based upon the foregoing, the State requests that if this Court determines that the
Defendant is currently competent to stand trial, that this Court then find that it can
conduct a meaningful retroactive competency evidentiary hearing and thereafter set an
evidentiary hearing to determine the defendant's retroactive competence.
DATED this ~day of November 2010.
GREG H. BOWER
Ada County Prosecuting Attorney

~y:

ogerBourne
Deputy Prosecuting Attorney

By:
Deputy Prosecuting Attorney
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CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on this

K{i)--

day of November 2010, I caused to be

served, a true and correct copy of the foregoing Motion for Hearing on Retroactive
Psychological Evaluation upon the individual(s) named below in the manner noted:
Name and address:_John E. Sutton, 200 N. 3rd Street, Suite 2 & 3, Boise Idaho 83701
o

By depositing copies of the same in the United States mail, postage prepaid, first
class.

o

By depositing copies of the same in the Interdepartmental Mail.

o

By infonning the office of said individual(s) that said copies were available for
pickup at the Office of the Ada County Prosecutor.

o

By faxing copies of the same to said attomey(s) at

e acsimile number:

33 (p -W4{
t./LI4{

Le
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Dennis Benjamin
NEVIN, BENJAMIN, McKAY & BARTLETT LLP
303 W. Bannock
P.O. Box 2772
Boise, ID 83701
(208) 343-1000

2G':D
NOV 1L 2G:D
NtU;,FtFiO. Cierk
J. DAVID NtU;,RFiO,

ORIGINAL

By LANI BROXSON
DEPUTY

IN THE DISTRICT COURT FOR THE FOURTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
STATE OF IDAHO,

)
)

Plaintiff,

)

CASE NO. CR-FE-2007-5

)

vs.

)
)

RA YMOND HAWKINS,
FARON RAYMOND

)
)

•

Defendant.

STIPULATION FOR
SUBSTITUTION
OF COUNSEL

)

-------------- )
-----------------------------)

TO:

THE CLERK OF THE COURT

AND:

THE STATE OF IDAHO
Please note that John E. Sutton hereby substitutes as counsel for Defendant in place of

Dennis Benjamin and the firm of Nevin, Benjamin, McKay & Bartlett, LLP. Please address all
future correspondence accordingly.
DATED this

~

day of November, 2010.

O~~"G~~n
:J O~~"G~ofu>n

John E. Sutton

NEVIN, BENJAMIN, McKAY & BARTLETT, LLP

•

~~~
~~~
Dennis Benjamin
1 •

STIPULATION FOR SUBSTITUTION OF COUNSEL
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•

•
CERTIFICATE OF SERVICE

I HEREBY CERTIFY that on this ~ day of November, 2010. I served a true and .
correct copy of the foregoing document in the manner indicated below:
Dennis Benjamin
[ ]
U.S. Mail, postage prepaid
NEVIN, BENJAMIN, McKay & Bartlett
[ ]
Hand-Delivered
LLp
[]
Overnight Mail
303 W. Bannock
~Facsimile
~Facsimile
P.O. Box 2772
Boise, ID 83701
(208) 343-1000
Ada County Prosecutor
200 W. Front St., Rm. 3191
Boise, ID 83702
(208)287-7700
Phone: (208)
287-7700
Fax: (208) 287-7709

[]

U.S. Mail, postage prepaid

·~Hand-Delivered
·~Hand-Delivered

[ ]
[]

Overnight Mail
Facsimile

M CHELE R. LENO
Legal Assistant to John Eric Sutton
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Session: McLaughlinll1210
Session Date: 2010/11/12
Judge: McLaughlin, Michael R.
Reporter: Fisher, Tiffany

Division: DC
Session Time: 07:59

•

Page 1
Courtroom: CR504

Clerk(s):
Ho, Cindy
State Attorney(s) :
BOURNE, JAN BENNETTS/ROGER
Public Defender(s) :
Prob. Officer(s):
Court interpreter(s):

Case ID: 0001
Case number: FE-07-00005
Plaintiff:
Plaintiff Attorney:
Defendant: Hawkins, Farron
Co-Defendant(s) :
Pers. Attorney: Sutton, John
State Attorney: BOURNE, JAN BENNETTS/ROGER
Public Defender:

2010/11/12
09:03:30 - Operator
Recording:
09:03:30 - New case
Hawkins, Farron
09:04:03 - Defendant: Hawkins, Farron
Present In-Custody with Atty for 18-212 Hering
09:07:26 - Defendant: Hawkins, Farron
Declines to Grant Retroactive Psych Eval
09:07:54 - State Attorney: BOURNE, JAN BENNETTS/ROGER
Question
09:11:33 - Operator
Stop recording: (Off Record)
09:30:49 - Operator
Recording:
09:30:49 - Record
Hawkins, Farron
09:31:28 - State Attorney: BOURNE, JAN BENNETTS/ROGER
Moves to Admit SE #5 and #6
09:31:55 - Judge: McLaughlin, Michael R.
So Admits with No Objection from Defense
09:32:06 - State Attorney: BOURNE, JAN BENNETTS/ROGER
Calls SW#l Dr. Chad Sombke/Sworn
09:32:10 - State Attorney: BOURNE, JAN BENNETTS/ROGER
OX SW#l
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09:41:09 - Pers. Attorney: Sutton, John
Objection/Leading
09:41:12 - Judge: McLaughlin, Michael R.
sustain
09:44:40 - State Attorney: BOURNE, JAN BENNETTS/ROGER
Marks SE#3
09:45:13 - State Attorney: BOURNE, JAN BENNETTS/ROGER
Moves to Admit SE#3
09:45:15 - Judge: McLaughlin, Michael R.
Admits SE#3/with No Objection by Defense
09:45:57 - State Attorney: BOURNE, JAN BENNETTS/ROGER
Mark SE#4
09:46:31 - State Attorney: BOURNE, JAN BENNETTS/ROGER
Moves to Admit SE#4
09:46:34 - Judge: McLaughlin, Michael R.
Admits SE#4 with No Objection by Defense
09:47:57 - State Attorney: BOURNE, JAN BENNETTS/ROGER
Mark SE#l and #2
09:49:45 - State Attorney: BOURNE, JAN BENNETTS/ROGER
moves to admit SE#l
09:50:10 - Judge: McLaughlin, Michael R.
Admits SE#l with No Objection from State
09:54:36 - Pers. Attorney: Sutton, John
Objection/Leading
09:54:40 - Judge: McLaughlin, Michael R.
Sustain
10:03:56 - Pers. Attorney: Sutton, John
Objection
10:04:01 - Judge: McLaughlin, Michael R.
Overruled
10:04:17 - Judge: McLaughlin, Michael R.
Sustains on compound grounds
10:09:46 - Pers. Attorney: Sutton, John
CX SW#l
10:19:46 - Judge: McLaughlin, Michael R.
Questions
10:21:50 - Pers. Attorney: Sutton, John
RCX SW#l
10:23:10 - Judge: McLaughlin, Michael R.
Step Down
10:23:18 -State Attorney: BOURNE, JAN BENNETTS/ROGER
calls SW#2 Michael .Estess/Sworn
10:24:13 - State Attorney: BOURNE, JAN BENNETTS/ROGER
DX SW#2
10:39:30 - State Attorney: BOURNE, JAN BENNETTS/ROGER
Mark SE #2
10:40:12 - State Attorney: BOURNE, JAN BENNETTS/ROGER
moves to admit SE#2
10:40:19 - Judge: McLaughlin, Michael R.
Admits SE#2 with no objection by Defense
11:06:11 - Operator
Stop recording: (Off Record)
11: 18.: 42 - Operator
Recording:
11:18:42 - Record
Hawkins, Farron
11:19:~7
11:19:~7 - State Attorney: BOURNE, JAN BENNETTS/ROGER
Continue DX
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Attorney: Sutton, John

11:47:44 - Judge: McLaughlin, Michael R.
Step Down
11:47:52 - State Attorney: BOURNE, JAN BENNETTS/ROGER
Rest Case
.
11:48:19 - Judge: McLaughlin, Michael R.
Excuse SW#1 and SW#2
11:48:35 - Pers. Attorney: Sutton, John
Rest Case
11:49:20 - Judge: McLaughlin, Michael R.
Set Schedule for Written Closings
11:49:28 - Judge: McLaughlin, Michael R.
Due By November 22, 2010/Court will take under advisemet
11:49:50 - Operator
Stop recording: (Off Record)
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JOHN ERIC SUTTON
J. E. SUTTON & ASSOCIATES
Attorneys at Law
200 N. 3rd St., Ste. 2 & 3
P. O. Box 799
Boise,ID 83701
Facsimile: (208) 336-4494
Telephone: (208) 336-4444
ISB # 1891
Attorney for Defendant: Faron Raymond Hawkins
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1 6 2010
NOV 16
J. DAVID NAVARRO, Clerk
By e. HO
DEPIJTY
DEPlJTY

ORIGINAL

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA

STATE OF IDAHO,
Plaintiff,
vs.

FARON RAYMOND HAWKINS,

Case No. CR-FE-2007-05
CR-FE-2007-0S

MOTION FOR COMPETENCY
HEARING AUDIO AND WRITTEN
TRANSCRIPTS

Defendant.

COMES NOW the above-named Defendant, by and through John Eric Sutton of the law
firm of J. E. Sutton & Associates, and hereby and herewith moves this Honorable Court
pursuant to Idaho Criminal Rule S.2(d)
5.2(d) for an Order to provide a copy of the audio and written
transcripts of the Defendant's Competency Hearing which was held on November 12,2010, at
9:00 a.m., as it is essential and necessary for reviewing and preparing the case. Additionally,
that there will be a cost of copying the audio tapes and the written transcripts, which the
Defendant will be responsible for.

MOTION FOR COMPETENCY HEARING AUDIO AND WRITTEN TRANSCRIPTS - 1
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DATED this

•
day of November, 2010.

J. E. SUTTON & ASSOCIATES

-:(bLktk
-:(b ~~~--<~d IrV:

JOHN ERIC SUTTON ISB #1891
Attorney for Defendant

CERTIFICATE OF SERVICE
of November, 2010. I served a true and
I HEREBY CERTIFY that on this ~ day ofNovember,
correct copy of the foregoing document in the manner indicated below:

l.Le..-

Ada County Court
200 W. Front St.
Boise, ID 83702
Phone: (208) 287-6900
Fax: (208) 287-6919
Ada County Prosecutor
200 W. Front St., Rm. 3191
Boise, ID 83702
Phone: (208)287-7700
(208) 287-7700
Fax: (208) 287-7709

[]
[]
[]

U.S. Mail, postage prepaid
Hand-Delivered
Overnight Mail
Facsimile

[ ]

U.S. Mail, postage prepaid

.~

~and-Delivered
~and-Delivered

1 ]][]

Overnight Mail
Facsimile

MI
LE R. LENON
Legal Assistant to John E. Sutton

MOTION FOR COMPETENCY HEARING AUDIO AND WRITTEN TRANSCRIPTS - 2
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1 6 2010
NOV 16
J. DAVID NAVARRO, Clerk
Bye. HO
DEPUTY

JOHN ERIC SUTTON
J. E. SUTTON & ASSOCIATES
Attorneys at Law
200 N. 3rd St., Ste. 2 & 3
P. O. Box 799
Boise, ID 83701
(208) 336-4494 Facsimile
(208) 336-4444 Telephone
ISB # 1891

ORIGINAL

Attorney for Defendant: Faron Raymond Hawkins
IN THE DISTRICT COURT OF THE FOURTH mDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA

STATE OF IDAHO,
Plaintiff,
vs.

FARON RAYMOND HAWKINS,

Case No. CR-FE-2007-05

ORDER FOR COMPETENCY
HEARING AUDIO AND WRITTEN
TRANSCRIPTS

Defendant.

This matter having come before this Court on the Defendant's Motion for Competency
Hearing Audio and Written Transcript and good cause appearing therefore, IT IS HEREBY

ORDERED that the Defendant be provided with a copy ofthe Competency Hearing Audio and
Written Transcript at his own expense.

ORDER FOR COMPETENCY HEARING AUDIO AND WRITTEN TRANSCRIPTS-l
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DATED this

liz-

~.

day of November, 2QIO.
2U10.

4---!&?:

-

DISTRICT JUDGE MCLAUGHLIN

CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on this / '/
'? day of November, 2010. I served a true
the~er indicated below:
and correct copy of the foregoing document in the~er

Ada County Prosecutor
200 W. Front St., Rm. 3191
Boise, ID 83702
287-7700Phone: (208) 287-7700
Fax: (208) 287-7709

John Eric Sutton
J.E. Sutton & Associates
200 N. 3rd Street, Ste 2 & 3
ID 83701
Boise, ill

[
[
[
[

]
]
]
]

~
[ ]
[ ]

U.S. Mail, postage prepaid
Hand-Delivered
Overnight Mail
Facsimile

U.S. Mail, postage prepaid
Hand-Delivered
Overnight Mail
Facsimile

ORDER FOR COMPETENCY HEARING AUDIO AND WRITTEN TRANSCRIPTS -2
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2 2 2010
NOV 22
J, DAVID NAVARRO, Clerk
J.
By LANI BROXSON
DEPUTY

GREG-H. BOWER
Ada County Prosecuting Attorney
Roger Bourne
Jan M. Bennetts
Deputy Prosecuting Attorney
200 W. Front Street, Room 3191
Boise, Idaho 83702
Telephone: (208) 287-7700
Facsimile:
(208) 287-7709

IN THE DISTRICT COllRT OF THE FOllRTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
THE STATE OF IDAHO,

)

)

Plaintiff,
vs.
FARON RAYMOND HAWKINS,

)
)
)
)
)
)
)

Case No. CR-FE-2007-0000005
COMPETENCY HEARING
CLOSING ARGUMENT

Defendant.
-------------)
----------------------------)

COMES NOW, Roger Bourne and Jan Bennetts, Deputy Prosecuting
Attorneys, in and for the County of Ada, State of Idaho, and submit the following
Competency Hearing Closing Argument.
I. Background

This Court heard the testimony of Dr. Sombke and Dr. Estess at the
Competency Hearing on November 12, 2010.

Because this Court heard their

COMPETENCY HEARING CLOSING ARGUMENT (HAWKINS)
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testimony during the course of that hearing, the State will not repeat all of the
details of their testimony here. Both Dr. Sombke and Dr. Estess are credible
mental health professionals. Dr. Estess has an extensive and lengthy background
as a mental health professional.

In particular, Dr. Estess has an extensive

background in dealing with inmates at both the Idaho Department of Correction
and the Ada County Jail.
Based upon all of the testimony this Court heard from both Dr. Sombke and
Dr. Estess, along with the exhibits admitted and the underlying court record in this
case, the State is requesting this Court to find that the Defendant is competent to
stand trial.
II. Dr. Sombke

Although Dr. Sombke had initially concluded in his initial report that the
Defendant could not assist in his defense, he did so based upon what he
characterized as "faulty" information.

He testified that his opinion about the

Defendant's ability to assist in his defense had changed since he prepared his
initial report and that his initial report was based upon faulty information. After
having the opportunity to review additional information he did not have at the time
he prepared his initial report, he now believes the Defendant is competent to stand
trial. Further, as Dr. Sombke indicated during his testimony, he had concluded
from the beginning that the Defendant understands the nature of the proceedings
against him and his conclusion that the Defendant understands the nature of the
proceedings has not changed.
COMPETENCY HEARING CLOSING ARGUMENT (HAWKINS)
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Dr. Sombke testified that the Defendant is not delusional and not psychotic;
he is competent; understands the proceedings against him; and can assist in his
defense if he chooses to do so. He testified that the Defendant does have the
capacity to choose to assist in his defense.

III.

Dr. Estess

Dr. Estess also testified at the Competency Hearing. This Court ordered Dr.
Estess to complete an I.C. § 18-211 competency evaluation of the Defendant. Dr.
Estess requested Dr. Sombke's assistance in completing this evaluation.
It is worth noting at the outset that Dr. Estess is in a unique position to render

an opinion in this case because he had contact with the Defendant while the
Defendant was housed in the Ada County Jail pending trial between 2006 and
January, 2008 when this case was tried.

Dr. Estess saw and spoke with the

Defendant a number of times during that period of time while the Defendant was
housed in the jail. (See State's Exhibit # 5 at 1.) Dr. Estess reviewed records and
had also spoken with the security, medical and mental health staff at the jail where
the Defendant resided while the Defendant was pending trial between 2006 and
2008.
The Defendant is currently housed at the Ada County Jail awaiting the
outcome of these proceedings. Dr. Estess has seen the Defendant more recently
on several occasions in the Ada County Jail since the Defendant was placed there
in recent months. (Id.)
(ld.) Although, as discussed below, the Defendant obstructed
COMPETENCY HEARING CLOSING ARGUMENT (HAWKINS)
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Dr. Estess' efforts to interview him as part of the 18-211 evaluation process, Dr.
Estess has spoken again with jail security, medical and mental health staff
regarding their observations and interactions with the Defendant during his current
stay as part of Dr. Estess' preparation for rendering his opinion in this matter.

(ld.)
(Id.)
Dr. Estess did a number of things in preparation for rendering his opinion and
offering his testimony in this matter, including the following:
1. Reviewed Dr. Sombke's initial psychological report (State's Exhibit #6);
2. Spoke with Dr. Sombke;
3. Reviewed the PSI;
4. Reviewed a polygraph report from November 13, 2006;
5. Reviewed the Court of Appeals opinion in this case;
6. Reviewed Ada County Jail records, spoke with security, medical and
mental health staff at the Ada County Jail where the Defendant resided
pending trial in this case between 2006 and the trial in January, 2008;
7. Saw and spoke with the Defendant while he was initially housed at the jail
awaiting trial in this case between 2006 and the January, 2008 trial;
8. Spoke with security, medical and mental health staff during the
Defendant's current stay at the Ada County Jail in recent months;
9. Spoke with the Defendant's defense lawyer, Dennis Benjamin;
10. Spoke with Prosecutors, Roger Bourne and Jan Bennetts;
11. Spoke with the Defendant's mother;

COMPETENCY HEARING CLOSING ARGUMENT (HAWKINS)
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12. Spoke with the Defendant's ex-common law wife, Darcy;
13. Spoke with prison personnel;
14.Reviewed two letters the Defendant wrote to his parents during these
proceedings (State's Exhibit # 1/;

IS. Reviewed an Ada County Jail grievance the Defendant wrote from June 16,
2010 (State's Exhibit #2);
16. Although Dr. Estess has seen the Defendant in the jail since the Defendant
has been back at the jail, the Defendant would not speak with Dr. Estess
even after his attorney requested that he speak with Dr. Estess;
17. Reviewed the Idaho Department of Correction records where the
Defendant was housed after this Court sentenced him in April 2008;
18. Reviewed a Dr. Johnston's March, 2008 psychological report of the
Defendant that was provided to Dr. Sombke by the Defendant's new
attorney, John Sutton (State's Exhibit #3);
19. Reviewed a Dr. DeLawyer's October, 2006 psychological report of Darcy
that was provided to Dr. Sombke by the Defendant's new attorney, John
Sutton (State's Exhibit 4);
20. Reviewed some investigative police reports from the underlying case in
Boise and Oregon; and,

1 Although these letters the Defendant wrote to his parents are undated, the content of the letters indicate
that they were written after this Court ordered an 18-211 evaluation on or about May 25, 2010, and during
this evaluation process. The Defendant makes multiple references to Dr. Estess speaking with the
Defendant's mother, which occurred during this evaluation process.

COMPETENCY HEARING CLOSING ARGUMENT (HAWKINS)
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21. Reviewed relevant portions of the trial transcripts from the underlying case,
including but not limited to pretrial motions and the Defendant's testimony.
In the I.C. § 18-211 letter Dr. Estess wrote to this Court dated October 15,
2010 (State's Exhibit #5), on page 2 in the second full paragraph, Dr. Estess states
as follows:

successfuJ at presenting himself as
"Mr. Hawkins has been rather successful

though he has symptoms of psychotic illness. It is my perspective that this is a
function of significant embellishment of his personality problems as well as overt
fabrication and storytelling in order to have himself viewed as mentally ill."
The testimony Dr. Estess provided to this Court on November 12, 2010, is
consistent with what Dr. Estess wrote to this Court in his October 15, 2010 letter.
Dr. Estess concluded that in his opinion, the Defendant is "perfectly competent" to
stand trial and can assist in his defense. Dr. Estess testified that in his opinion, the
Defendant was competent to stand trial back in 2008. He testified that he did not
believe, nor did his jail staff believe, that the Defendant was mentally ill when the
Defendant was housed in the jail awaiting trial between 2006 and his trial in 2008.
Dr. Estess testified that while the Defendant was awaiting trial, Dr. Estess held the
deceitfuJ, narcissistic, selfish, inadequate,
opinion that the Defendant was deceitful,
manipulative, anti-social, angry, dishonest, and coy. He further testified that the
Defendant may have had some issues with depression.
As further evidence of the Defendant's competence, Dr. Estess reviewed letters
that the Defendant wrote to his parents. He indicated that they were logical and
organized. In addition, in reviewing those letters, it is clear from the content of the

COMPETENCY HEARING CLOSING ARGUMENT (HAWKINS)

6

000085

letters that the Defendant is oriented to time and place. He understands exactly
what is happening. He even strategizes and is able to understand and assist his
defense attorney, even though he may disagree with his defense attorney's
strategy.
Dr. Estess also reviewed the grievance that the Defendant wrote in June, 2010.
Dr. Estess indicated that the grievance was presented in a reasonable way and that
the Defendant expressed himself well. Dr. Estess indicated that neither the letters
nor the grievance displayed any evidence of psychosis.
Both Dr. Estess and Dr. Sombke indicated if the Defendant were psychotic
or delusional, those things would permeate the Defendant's life. The fact that his
self-reported delusions do not permeate other aspects of his life is evidence to both
Dr. Estess and Dr. Sombke that he is not psychotic and not delusional.
IV. Defendant's Lack of Cooperation
Further, the Defendant has been in the past, and is presently, less than
cooperative with any psychological evaluation process. Dr. Sombke testified that
he had initially tried to interview the Defendant pursuant to this Court's I.C. § 19
192522 order prior to the sentencing hearing, which occurred in April 2008, and the
Defendant refused to submit to Dr. Sombke's interview. This fact is corroborated
by the transcripts of the underlying proceedings during which this Court put on the
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record on January 31, 2008, that the Defendant refused to submit to an interview
with the psychologist. (Transcript at 1120-1125l
During the present evaluation process, Dr. Sombke was able to administer two
tests to the Defendant, but Dr. Sombke testified that the Defendant did not agree to
further testing. Dr. Sombke also stated that the Defendant had refused to complete
testing for Dr. Johnston in 2008. (See State's Exhibit 3 at 2 & 8.) Dr. Johnston
documented that the Defendant refused to complete five testing measures as listed
in Dr. Johnston's report at page 2. (Id. at 2.) The Defendant indicated to Dr.
Johnston that the reason he refused to take those tests was because they would
show a level of mental impairment that would prevent him from representing
himself. (Id.) Dr. Johnston noted his impression that the Defendant's resistance
was also associated with paranoia and an attempt to control the circumstances.
(Id.)

Dr. Estess testified that the Defendant is a paranoid person, but that is

different than a paranoid delusion. Dr. Estess testified that none of the mental
issues the Defendant may have, such as depression and obsessive-compulsive
disorder, impair his ability to understand the proceedings and assist in his defense.
Dr. Estess testified that the Defendant would not speak with him without his
attorney and then the Defendant would not speak with his attorney. Clearly, the
Defendant has not been cooperative with the psychological evaluations that have

2 This Court referenced this refusal later on March 13, 2008, stating: "After receiving notice that the
psychiatrist had gone to visit Mr. Hawkins in the jail and he had declined to undergo the psychiatric
evaluation, we set the matter back on January 31 st. And the defendant, at that time, continued to assert his
constitutional rights, particularly his Fifth Amendment rights. And so, the psychological evaluation was
withdrawn." (Transcript at 1137).
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been attempted in this case. Even his own attorney tried to get the Defendant to
cooperate with the evaluation, as is evidenced in the letter the Defendant himself
wrote to his parents in which the Defendant stated that Mr. Benjamin told him to
take the tests and talk to Dr. Estess. (See State's Exhibit # 1 at 4.)
However, despite the Defendant's lack of cooperation, Dr. Estess and Dr.
Sombke were able to review enough materials to reach conclusions that the
Defendant is competent to proceed.

Dr. Estess further concluded that the

Defendant was competent to stand trial when he was tried in 2008.

V.

Interlocutory Appeal

The State understands from this Court's ruling on the State's Motion for
Retroactive Competency, that although this Court believes that there is legal
support for a court to make a retroactive competence decision, this Court also
believes it is constrained from making such a finding because of the Idaho Court
of Appeals' opinion. The State understands from this Court's ruling that Your
Honor finds that the law of the case precludes this Court from making such a
finding.
If this Court finds that the Defendant is competent to stand trial at the present
time, the State is also requesting that this Court make a factual finding that the
Defendant was competent not only to stand trial in 2008, but that he was
competent during the pretrial and post-trial proceedings in this case. The State is
requesting that this Court make those specific findings based upon the testimony
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presented during the competency hearing; the exhibits admitted during the
competency hearing; the transcripts and record from the prior proceedings in this
case; this Court's own interactions and observations of the Defendant and the
conclusions of Dr. Estess. These findings and conclusions are consistent both with
Dr.Estess' opinion and also with this Court's reasonable belief during the prior
proceedings that the Defendant was competent not only to represent himself, but
that he was competent to stand trial.
If this Court determines that it cannot make that retroactive competency
finding itself because this Court is constrained by the law of the case, then the
State is requesting that this Court hold that if this Court were permitted to make a
retroactive determination of competency, this Court would make the retroactive
finding that the Defendant was competent during pretrial and trial proceedings in
this case based upon all of the evidence before this Court.
If this Court finds the Defendant competent to proceed and orders a retrial, as
opposed to making a binding retroactive competency determination, the State will
be filing a motion with this Court requesting permission to file an interlocutory
appeal to the Idaho Supreme Court pursuant to I.A.R. 12. The State will be
requesting an interlocutory appeal so that the Idaho Supreme Court can rule on
this very important issue of law. As previously set forth in the State's Motion for
Hearing on Retroactive Psychological Evaluation, there is case law that supports
this Court's ability to make a retroactive determination of competency.
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The State understands that this Court believes it is constrained from going
outside of what this Court deems to be a controlling directive of the Idaho Court of
Appeals to order a retrial if this Court determines the Defendant is presently
competent to stand trial. However, the State wishes to have this important issue
resolved before any retrial would take place.
The State wishes to clarify what it had previously understood and what it now
understands about whether this retroactive competency issue was addressed during
the appellate proceedings in this case. The State previously understood that the
issue of a court's ability to make a retroactive competency assessment was neither
briefed nor argued before the Idaho Court of Appeals. The Attorney General's
Office has clarified for the State that the there was citation to the Drope 3 opinion
in the appellant's brief noting that retroactive competency evaluations are
disfavored (as opposed to prohibited). However, as the State understands it, this
issue was neither fully briefed nor fully argued. One of the cases that the Court of
Appeals relied upon in reversing this conviction was United States v. Auen 4, which
recognizes that retroactive competency determinations may be possible and that
the district court is in the best position to determine whether it could make a
meaningful determination of a defendant's competence. Because the Court of
Appeals relied on Auen to find a bona fide doubt existed as to the Defendant's
competency, but ignored Auen when determining in a single concluding (and

3 Drape v. Missouri, 420 U.S. 162 (1975).
4846 F.2d 872 (1988).
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unsupported) sentence, "it is not possible to retroactively make a determination as
to Hawkins' competency at the time he was tried," see Court of Appeals Opinion
at 14, it appears that retroactive competency was not an issue that was fully
considered and fully addressed by either the parties or the Court of Appeals. It is
also worth noting that Dr. Estess has rendered an opinion about the Defendant's
competence at the time of trial; therefore, it is not impossible for such a
determination to be made.
It is important to the State that this retroactive competence issue be addressed

before the State proceeds to a retrial in this matter, particularly in light of the
opinions of Dr. Estess and Dr. Sombke. Despite the Defendant's attempts to
manipulate the system, this Court made reasonable and rational decisions about
the Defendant's mental health status throughout this case, including pretrial, trial
and post-trial matters.
The Defendant should not be entitled to continue to manipulate the system.
There is a very high likelihood that these very same issues will occur over and
over again, even during a retrial, if there is ultimately a retrial. There is nothing to
prevent this Defendant from doing in a new trial exactly what he did during the
first trial; i. e., raise mental illness and incompetence as an issue only when it
serves his purpose; and, pursuant to the Court of Appeals' decision, this Court will
be required to stop the trial and/or declare a mistrial and attempt to obtain yet
another psychological evaluation. The Defendant will then fail to cooperate with
the evaluation, as he had done throughout this case, and around and around we
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will go. The fact that this very issue will continue to obstruct the criminal justice
process in this case is reason for the Idaho Supreme Court to address this issue on
an interlocutory appeal.

If this Court denies the State's motion requesting permIssIOn to file an
interlocutory appeal, the Idaho Attorney General's Office has agreed to seek
permission from the Idaho Supreme Court to accept the appeal pursuant to I.A.R.
12.

VI. Defendant's Competence
It is important to note that in addition to the opinion of Dr. Estess regarding the

Defendant's competence to stand trial in 2008, this Court presided over all of the
pretrial hearings; the trial; post-trial motions; and the sentencing hearing. This
Court is in a position to make findings based upon this Court's own observations
and interactions with the Defendant.
This Court stated on January 31, 2008, as follows:
And this court - throughout the course of these proceedings and Mr.
Hawkins' representation of himself over many months - certainly has no
reason to believe that Mr. Hawkins has a mental disease or defect that
causes him to lack the capacity to understand the proceedings against him
or assist in his own defense. And that's really the purpose of 18-211. And
certainly, nothing has come to light that indicated that that was the case.
(Transcript at 1120-21.)
Furthermore, the Defendant himself during the various pro se hearings in this
case, at one time or another, told this Court that he did not have a mental illness.
For example, on February 9, 2007, during this Court's questioning as it related to
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the Defendant's request to proceed pro se, this Court asked the Defendant, "Okay.
Again, I don't mean any negative inference from this, but I need to make sure.
Have you ever been diagnosed or treated for any sort of a mental illness?" The
Defendant responded, "No." (Transcript at 13.) After all of the Court's questions
related to the Defendant's request to proceed pro so, this Court made the following
finding:
I'll find that Mr. Hawkins has demonstrated to the court that his decision
regarding the representation of himself, that it's been freely, voluntarily,
knowingly made; that he understands both the advantages and disadvantages of
his decision; that it is his independent decision and not one based upon at least
current counsel's representation, or for that matter representation in this case
by other public defenders on these charges that is the basis for his decision.
It's his decision to represent himself.
(Transcript at 15.)
Later, as another example during a hearing on March 13, 2008, the
Defendant, again, told this Court that he wished to represent himself. (Transcript
at 1139.) This Court, again, inquired of the Defendant about his competence to
make that decision.
Okay. We'll have to spend a moment to go through this decision for the
fourth time. I've shared with you on a number of occasions the advantages of
having appointed counsel represent you, the disadvantages of representing
yourself, and a third phase that the court goes through is to make sure your
decision is made - that you're competent to make the decision.
Let me go to that first - that last section first. Are you under the care of
any medical staff there at the county jail as far as any mental illness?
THE DEFENDANT: I'm currently housed in the medical unit.
THE COURT: Okay. Are you receiving medication for a mental illness?

COMPETENCY HEARING CLOSING ARGUMENT (HAWKINS)

14

000093

THE DEFENDANT: No.
THE COURT: Has anyone ever told you that you were mentally ill that
was a professional?
THE DEFENDANT: No.
THE COURT: Are you contending today that you're mentally ill?
THE DEFENDANT: Excuse me?
THE COURT: Are you contending that today you suffer from a mental
illness?
THE DEFENDANT: No.
(Transcript at 1139-1140.)
After further questioning the Defendant about his decision to proceed pro
se, this Court stated as follows:
This was - this has been noticed up for a significant period of time. And
so, I am not going to continue this motion for a new trial. These have all you've filed eight different motions. You've articulated it well. You were
at trial. You conducted your own defense. You have demonstrated to the
court throughout the course of these proceedings that you grasped the
nature of these proceedings, you understand this process, the legal process,
the criminal justice system. You've prepared multiple motions for new
trial.
(Transcript at 1141-42.)
Dr. Estess testified that the Defendant is obstructionist, but not delusional and
not psychotic. He further testified that it flies in the face of common sense to
think that the Defendant is mentally ill when he was able to conduct the trial as
well as he did. Dr. Estess indicated that there is no evidence of mental illness and
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that the Defendant was competent to stand trial in 2008. Dr. Estess' conclusions
are corroborated by the record itself.
The Defendant's conduct throughout the pretrial, trial and post-trial
proceedings establish that he understood the nature of the proceedings and was
able to assist in his own defense.

The Defendant filed multiple motions and

argued those motions before the Court. He was able to track and respond to the
Court's questions when it suited his purpose to do so. In addition, the Defendant
was competent and able not only to prepare his own defense, but to present it to a
JUry.

The Defendant filed numerous pretrial motions; participated in jury

selection; made an opening statement; cross-examined witnesses; presented his
own witnesses; testified on his own behalf; and filed post-trial motions. It is worth
noting that it was only after he heard the State's closing argument, that he filed a
motion to dismiss on grounds of mental incapacity. (See Transcript at 1115-16.)
As Dr. Estess concluded, the Defendant is manipulative. The Defendant told
this Court that he does not have a mental illness during pro se hearings, but then
when it served his purpose, he moved to the dismiss this case because of mental
incapacity after the State's closing argument. Then, when this Court attempted to
obtain a psychological evaluation, the Defendant thwarted that effort by refusing
to fully and forthrightly participate in the evaluation process. The record is replete
with evidence that supports Dr. Estess' conclusions about the Defendant.
The Defendant has attempted to manipulate this Court and the criminal justice
process throughout these proceedings. He, at times during the proceedings, was
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obstructionist. His conduct throughout these proceedings has been chameleon
chameleonlike. He has behaved in a way that is calculated to give him what he perceives as
the best advantage at any given time. He would, at times, be nonresponsive to the
Court's questions when it served his purpose to obstruct the process. Then, at
other times when it served his purpose, he was lucid and responsive. As Dr.
Estess pointed out, the Defendant is extremely controlling.

He has tried to

manipulate the psychologists who were attempting to do evaluations.

He

presented himself as delusional to Dr. Sombke, but yet he presented himself as
having a split personality to Dr. Johnston, which is not the same thing.

Dr.

Johnston's report states that "[b]ecause of what appeared to be a controlling and
manipulative nature, it was unclear whether or not a disassociative identity
disorder was present." (State's Exhibit #3 at 8.)
Similarly, it appears to the State that he is controlling even with his own
defense attorneys. In his letters to his parents (State's Exhibit # 1), the Defendant
expresses displeasure with his attorney, Dennis Benjamin, and ultimately the
Defendant hires another attorney.

This Court will recall that the Defendant

repeatedly "fired" his public defender throughout the underlying proceedings in
this case. The Defendant has the ability to choose to assist his attorneys and it
appears that he does assist them when he is able to control the circumstances. It
appears when the Defendant perceives he is no longer in control of the
circumstances, he chooses not to assist his attorneys.
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VII.

Conclusion

Based upon the foregoing, the State requests that this Court find that the
Defendant is now competent to stand trial.
Further, if this Court finds that the Defendant is competent to stand trial at the
present time, the State is also requesting that this Court make a factual finding that
the Defendant was competent not only to stand trial in 2008, but that he was
competent during the pretrial and trial proceedings in this case. These findings
and conclusions are reasonable based upon the testimony presented during the
competency hearing; the exhibits admitted during the competency hearing; the
transcripts and record from the prior proceedings in this case; this Court's own
interactions and observations of the Defendant and the conclusions of Dr. Estess.
This Defendant's attempts to manipulate this process have not succeeded with
experienced professionals like Dr. Sombke and Dr. Estess, as well as Your Honor,
who saw the Defendant's "act" first hand in the courtroom.

Despite his best

efforts at feigning delusions, the Defendant didn't understand that he had to keep
his delusions consistent over the years with everyone he came into contact with.
As Dr. Estess testified, the Defendant's entire being would be permeated with
delusions if the Defendant were actually delusional or psychotic.

Yet, the

Defendant never mentioned these delusions to the people who knew him best, his
common law wife Darcy and his own mother. As Dr. Estess testified, if you tell
the truth, you don't have to remember what you said.
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The State requests that this Court resist being taken in by the Defendant's
efforts to manipulate the system.

DATED this 22 nd day of November, 2010.

GREG H. BOWER
Ada County Prosecuting Attorney

!" tJ?!t#
tJ?!1-#~
L

By:

Roger Bourne
Deputy Prosecuting Attorney

By:

n M. Bennetts
Deputy Prosecuting Attorney
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I HEREBY CERTIFY that on this _ _ _ day of November 2010, I
caused to be served, a true and correct copy of the foregoing Competency Hearing
Closing Argument upon the individual(s) named below in the manner noted:
Name and address:_John E. Sutton, 200 N. 3rd Street, Suite 2 & 3, Boise Idaho

83701
o By depositing copies of the same in the United States mail, postage prepaid,
first class.
o By depositing copies ofthe same in the Interdepartmental Mail.
o By informing the office of said individual(s) that said copies were available

lor
f.
~y

pickup at the Office ofthe Ada County Prosecutor.
faxing copies of the same to said attomey(s) at the facsimile number:

. 53te -44'1L-1

Legal Assistant
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£ession: McLaughlinl12910
Session Date: 2010/11/29
Judge: McLaughlin, Michael R.
Reporter: Anderson, Leslie

•

Page 1
Division: DC
Session Time: 08:22

Courtroom: CR504

Clerk(s) :
Oatman, Diane
State Attorney(s) :
Bourne, Roger
Fisher, Jean
Public Defender(s):
Steveley, Craig
Prob. Officer(s):
Court interpreter(s):

Case ID: 0002
Case number: FE0700005
Plaintiff:
Plaintiff Attorney:
Defendant: Hawkins, Faron
Co-Defendant(s) :
Pers. Attorney: Sutton, John
State Attorney: Bourne, Roger
Public Defender:

2010/11/29
08:42:53 - Operator
. Recording:
08:42:53 - New case
Hawkins, Faron
08:43:28 - Judge: McLaughlin, Michael R.
Ct calls case; def present in custody w/counsel
08:43:42 - Judge: McLaughlin, Michael R.
Ct revws file -- 18-211 rec'd -- Ct finds competent to proceed
08:46:33 - Judge: McLaughlin, Michael R.
Ct was competent during his trial -- Ct will follow remittitur for Court of
08:46:55 - Judge: McLaughlin, Michael R.
Appeal and will set matter for trial
08:47:09 - Other: Bennetts, Jan
will be filing a~ interlocutory appeal
08:47:34 - Judge: McLaughlin, Michael R.
Ct notes motion to w/draw filed
08:47:43 - Defendant: Hawkins, Faron
def adv Ct just rec'd notice of counsel wishing to ~/draw
~/draw
08:48:03 - Judge: McLaughlin, Michael R.
Ct inquires of def re: scheduling matter for hearing on counsel's motion to
08:48:23- Judge: McLaughlin, Michael R.
w/draw

000109

Session: McLaughlin112910

--.

•

Page 2

08:49:46 - Defendant: Hawk1ns, Faron
requests continuance to Dec 8, 2010
MCLaughlin, Michael R.
08:50:16 - Judge: McLaughlin,
Ct sets matter for hearing on motion to w/draw on Dec 8, 2010 at 11:00
08:51:25 - Judge: McLaughlin, Michael R.
State will prepare order based on Ct's findings
08:51:38 - Defendant: Hawkins, Faron
addresses the Court re: filed paperwork -- motion to have hearing reopened to
08:52:33 - Defendant: Hawkins, Faron
allow defendant to testify
08:53:37 - Defendant: Hawkins, Faron
adv Ct def was to be eval'd by another doctor counsel Mr. Benjamin was to
08:54:02 - Defendant: Hawkins, Faron
provide for additional eval
08:54:07 - Judge: McLaughlin, Michael R.
-Ct notes for the record -
08:54:24 - Operator
Stop recording:
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JOHN ERIC SUTTON
J. E. SUTTON & ASSOCIATES
Attorneys at Law
200 N. 3rd St., Ste. 2 & 3
P. O. Box 799
Boise, ID 83701
(208) 336-4494 Facsimile
(208) 336-4444 Telephone
ISB # 1891
Attorney for Defendant: Faron Raymond Hawkins

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA

STATE OF IDAHO,
Plaintiff,
vs.

Case No. CR-FE-2007-05
MOTION FOR LEAVE TO
WITHDRAW AS ATTORNEY OF
RECORD

FARON RAYMOND HAWKINS,
Defendant.

COMES NOW John Eric Sutton of the fIrm of J. E. Sutton & Associates, attorney for
Defendant, FARON RAYMOND HAWKINS, and moves this Court for an order allowing John
Eric Sutton to withdraw from representation of the above named Defendant in this matter.
This Motion is made and based on the grounds and for the reasons contained in the
Affidavit of Faron Raymond Hawkins, dated November 21, 2010, and fIled with the court on
MOTION FOR LEAVE TO WITHDRAW AS ATTORNEY OF RECORD - Page 1 of 2
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November 22, 2010, attached hereto as Exhibit"
A".
Exhibit"A".
riLl

DATED this

z.q - day of
November, 2010.
ofNovember,
J. E. SUTTON & ASSOCIATES

-:r.71CQ~~

JOHN ERIC SUTTON

CERTIFICATE OF SERVICE
I hereby certify that on thisOl'1+- day of November, 2010, I served a true and correct
copy of the foregoing document, in the manner indicated below:

Ada County Prosecutor
200 W. Front St., Rm. 3191
Boise, ill
ID 83702
Phone: (208) 287-7700
Fax: (208) 287-7709

[]
[1]
[t]
[]
[ ]
[]
[ ]

U.S. Mail, postage prepaid
Hand-Delivered
Overnight Mail
Facsimile

~~QQ~
~~~
MUS
MAR OC MUS
Paralegal to John Eric Sutton

MOTION FOR LEAVE TO WITHDRAW AS ATTORNEY OF RECORD - Page 2 of 2
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JOHN ERIC SUTTON
J. E. SUTTON & ASSOCIATES
Attorneys at Law
200 N. 3rd St., Ste. 2 & 3
P. O. Box 799
Boise, ID 83701
(208) 336-4494 Facsimile
(208) 336-4444 Telephone
ISB # 1891
\ "oJ"

Attorney for Defendant: Faron Raymond Hawkins
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA

STATE OF IDAHO,
Plaintiff,
vs.

Case No. CR-FE-2007-05
AFFIDAVIT IN SUPPORT OF
MOTION FOR LEAVE TO
WITHDRAW AS ATTORNEY OF
RECORD

FARON
F ARON RAYMOND HAWKINS,
Defendant.

STATE OF IDAHO )
): ss.
)
County of Ada
JOHN ERIC SUTTON, being first duly sworn upon oath deposes and says:
1.

T£t I make this affidavit based upon personal knowledge and belief.

2.

That your Affiant requests the Court grant my Motion to Withdraw as the Attorney

for the Defendant, FARON RAYMOND HAWKINS;
AFFIDAVIT IN SUPPORT OF MOTION FOR LEAVE TO WITHDRAW AS
ATTORNEY OF RECORD - Page 1 of 3
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•

•
3.

That this Affidavit is based on the Affidavit of Defendant attached hereto as

Exhibit"
A" and the Affidavit of John Eric Sutton attached hereto as Exhibit "B".
Exhibit"A"
4.

That based upon these circumstances, our finn is no longer able to provide consistent,

continued, and competent legal representation for the Defendant, FARON RAYMOND
HAWKINS.
FURTHER YOUR AFFIANT SA
YETH NAUGHT.
SAYETH
DATED thisaKJaay of November, 2010.
J. E. SUTTON & ASSOCIATES

JOHN ERIC SUTTON

SUBSCRIBED AND SWORN To before me thisCj8'aay
this§8'-aay ofNovember,
of November, 2010.

'--10~~
~~
Notary Pub for Idaho
Residing in Idaho
My Commission Expires:

ll-s - I 4
II-s

AFFIDAVIT IN SUPPORT OF MOTION FOR LEAVE TO WITHDRAW AS
ATTORNEY OF RECORD - Page 2 of 3
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CERTIFICATE OF SERVICE

I hereby certify that on this q?8L-day of November, 2010, I served a true and correct
copy of the foregoing document, in the manner indicated below:
Ada County Prosecutor
200 W. Front St., Rm. 3191
Boise, ID 83702
(208)287-7700
Phone: (208)
287-7700
Fax: (208) 287-7709

[]

[>1'
[ ]
[ ]

U.S. Mail, postage prepaid
Hand-Delivered
Overnight Mail
Facsimile

vrn~~
iJ::l~MU~
MARGOC
MUS
Paralegal to John Eric Sutton

AFFIDAVIT IN SUPPORT OF MOTION FOR LEAVE TO WITHDRAW AS
ATTORNEY OF RECORD - Page 3 of 3

000117

_~
_ _-2----10111/23 15:20:25
15 :20:25
______-----------20~11/23

2

..

." ~.

Bond Law, Chtd.

. 21010:07a

~AVARRO, Clerk
J. DAVID ~AVARRO,

ev SCARLEn RAMIREZ
Bv

.'"

DEPUTY

\)tli-r,~1-C:urt- cf. '1te to~,..1tJJd
to~,..1t~ IIC1~1'l)ts1('"1
q~1'l)ts1('"1 d- o¥
J:~'\ ~t \)t3i-r,~1-CI:£.Ht"\'k s-kk ct.
lk
et. I:~k-o, rV\ ~~ ~r 1le ~~ J Met
s:-k~J:lch~
~b.\k~W

xs
tu~

&-stik
070000S
~ik H
H070000S
AfFl~A\jr\
AfFl~A\jr\

\-\aW~~l
e\-\aW~~i

bAJ~wtt-

~~ ~~ \)~t\
\)~t\~
\'UO\i{14 &.uri- 0.\ ~li~~
~ Se \ lo~'t\ e.
(2. ~.~\ .• A~ "-'0*14
I fclrct'\
fo.rcl'\ ~c.'-I~ tt~~ili"'\
stQ,i-cik ~,"lb"'t.
tt~~ili""\ do stQ.-t.cik
~,"lb"'t ~ ~:4~( ~ "'ltl~+411
"'ltl~+411
a.re'<<k"l
k'i it be. ad~lttfc} [~1o -k~ recc.rJ.
~JeMt: •.J·

1'~4 ~ ~~ rG~CI'~
rG~c!'~ bttoule
bttoul( :r ~Q'!l.
~Q'!.. ~\j \ ~~ ~tl o~ ~ ~~~ l
L~w.c.~~ ~ t)C.;tl~
-J.I..u+ ~elU'l.IS &~I"" It My
t)C"tl~ '~~...,) ,,~
~ .1}." c. s~ ...
.... -fI..u
~'t(r d.\ti -hNt\ wa') o~tr~i'1.\
o~tr~i'1.\ uS, t..
t ..,W ..fa ~ r~rdJ- M~ ..
~ ~~ ~b ..-"~\J
.\'~\J ~ 1qa...
f11$\.h a'
1qa... ee"'~1~o.~(
. . ~ .. ~o.~( ~r k -WA w.t.~ 4 f1o$\.h
a'/J~~. '(?k ZOtC ii.dt ~~ u-Jd ~ ~~\o~ \ot {>"~ \o~ ilc.
karl, <S~ Nc:."
IJ~~.
i!<. karl'
tzl '2.eto
'"2.eto -e~~' 14- k ~~J '-4
£.4 ~r1 o.&.~ ~~ ~.Jk
~ -Ik ekti.
'J:

+

Q
Q,

il 'ZA'6 ~ lc <l'ur
~"1l~.... ~~~..b slo~ e;, 1J~·'l.
IJ~·-l. i1j(il'ZA'6
~~U~\!l.CllA& tJ~O"
~""tl~
~'ur ~~U~\!l.CllA&
Mi
OI\..-}lt 1ll.-¥..
t."l J. NC\Vf~J,~r Ln}O. sut;~ dt~ '16+ ~:.J
Me ~ ~ --tl< ~~ OI\..-lll
~\J-:t
::c Lts'L ~l",,~\J- ~ l."~
l-"~ ~~~ ...,~~.
~~. tNkv.. l:
~l"", c.~~ i!(
i{( ~\Ot~tr" ~pa~tnl/i
Ctrl<u.... t< l)i.~,
iL.J, J: c:s.'L l\"",
Ctrl<u"
l)l.~, : t\( ~ci\~ ...~\J l~ iL.J.
l\loV.. ,~ Lt t"..a~ ~ F:rk·s
F:rk'1
tt~,t \ ~1{ ~~~ ~; .~.~Y.. ~ S:t~ ~-!{ t:*o t(~\ S&\ItQkt t~~~, he
&~ ~ """lI.
dl<('> ~~ k.~ ,.".
tf'-j·k ""~~';/;Iblt.::tt..
"""II. dl«'>
,..,. ~'I \l'~te<\
\l'~t~ tl'-j·k
""~~';t;'blt.::tt..
000118

2~11/23
~av 2210 10:07a

Chtc'
Bond Law, Chte'

15:20:25

3

/3.

r

\642-0166
\642.0166

p.3

000119

•

•
JOHN ERIC SUTTON
J. E. SUTTON & ASSOCIATES
Attorneys at Law
200 N. 3rd St., Ste. 2 & 3
P. O. Box 799
Boise, ID 83701
(208) 336-4494 Facsimile
(208) 336-4444 Telephone
ISB # 1891
Attorney for Defendant: Faron Raymond Hawkins

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA

STATE OF IDAHO,

Plaintiff,

Case No. CR-FE-2007-05
AFFIDAVIT OF JOHN ERIC
SUTTON

vs.
FARON RAYMOND HAWKINS,
Defendant.

STATE OF IDAHO )
): ss.
County of Ada
)
JOHN ERIC SUTTON, being first duly sworn upon oath deposes and says:

1.

That I make this affidavit based upon my personal knowledge and belief;

AFFIDAVIT OF JOHN ERIC SUTTON - Page 1 of 6

~t'
Exhibit ........
_
_000120

•
2.

•

That your Affiant knows Defendant's prior legal counsel, Attorney Dennis

Benjamin, that he has excellent legal experience and believes him to be a very competent
attorney;
3.

That your Affiant never stated to the Defendant, his parents nor anyone else that

Attorney Benjamin
Benj amin failed to properly represent Defendant;
4.

That Attorney Benjamin was extremely cooperative with your Affiant in

reviewing the present case for presentation;
5.

That your Affiant never stated to Defendant, nor to his parents, that your Affiant

could not be prepared for hearing on November 12,2010;
6.

That initially, Dr. Sombke concluded that Defendant may indeed not be competent

to assist in his legal defense;
7.

That, however, on further review an additional evidence and discussions with Dr.

Estes, Dr. Sombke concluded that Defendant is competent to assist I his legal defense;
8.

That prior to a hearing on the competency issue, your Affiant spoke extensively

with Dr. Sombke, who confirmed the reasons his present conclusion differed from his initial
conclusion as reflected in his original report;
9.

That your Affiant has read and examined closely both the reports of Dr. Estes and

Dr. Sombke;
10.

That your Affiant did not have control over Dr. Sombke and that your Affiant

could not compel him to change his final opinion;

AFFIDAVIT OF JOHN ERIC SUTTON - Page 2 of 6
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•
11.

•

Further, Defendant claims that there were 800 pages of evidence and audio and a

video which your Affiant did not admit in error and to Defendant's detriment;
12.

It is your Affiant's opinion that Defendant is upset because he wanted the court to

fmd that he did not injure his sons nor his ex-wife from which he could later be determined that
he was a violent offender;
13.

That prior to hearing, your Affiant had a conference with Attorney Benjamin, who

also concluded that the Defendant's prior relationships with his former wife and two (2) sons,
were not relevant to this competency hearing;
14.

That your Affiant never disclosed either to the Defendant, nor his parents, that the

Attorney Benjamin was either "going in the wrong direction" nor that Attorney Benjamin was
"doing all the wrong things";
15.

That your Affiant never stated to the Defendant, his parents nor anyone else that

Attorney Benjamin was over charging either the Defendant nor his parents by "double digits";
16.

That prior to hearing, your Affiant spoke with the Ada Count Prosecuting

Attorney's Office to determine their amenability to a downward departure for sentencing
purposes in the Defendant's conviction for two (2) counts of robbery;
17.

That at no time was it ever conveyed to your Affiant, nor did your Affiant convey

to anyone else, that Defendant would receive a sentence of "six to ten years tops";
18.

That your Affiant never relayed to Defendant nor his parents, nor anyone else, that

the due diligence by Attorney Benjamin "drug out unnecessarily";

AFFIDA VIT OF JOHN ERIC SUTTON - Page 3 of 6
AFFIDAVIT
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19.

•

That in discussions with Attorney Benjamin, it is our mutual conclusion not to

place the Defendant on the witness stand;
20.

That during your Affiant's last meeting with the Defendant at the Ada County Jail,

Defendant stated to me that three (3) different attorneys had advised him that your Affiant was
incompetent counsel and that the defendant should have taken the stand in his defense;
21.

That your Affiant contacted each individual attorney that Defendant represented to

your Affiant that he had contacted and that each counsel had either not talked to the Defendant
and/or would not extended an opinion without a thorough review of the file which was being
duplicated by the Defendant's mother at her home because she could not afford copy charges;
22.

That Defendant became extremely irate when your Affiant disclosed to the

Defendant that Dr. Sombke, upon review of further information contained in the file, would not
defend his original conclusions;
23.

That after Dr. Sombke had reviewed additional materials in his files and

conference with Dr. Estes, he informed me that his opinion had changed and that he would not
defend his original conclusions and that he believed Defendant to be competent;
24.

Further, that the Defendant became further irate when your Affiant tried to point

out to Defendant that allegations of domestic violence involving his prior wife and his children
were not relevant to a competency hearing;

AFFIDAVIT OF JOHN ERIC SUTTON - Page 4 of 6
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•
25.

The Affiant could not convince the Defendant that the purpose of a competency

hearing is not to detennine whether issues of domestic violence between Defendant, prior wife
and his two (2) sons ever occurred;
26.

Defendant would not pennit your Affiant to file a closing argument before

the competency hearing and reviewed the State's
Defendant has reviewed the transcript of
ofthe
closing argument;
27.

That Defendant completed an Affidavit on November 21,2010, containing a

virtual litany of false statements and terminating his attorney client relationship with your
Affiant.
28.

That your Affiant received the State's closing argument on November 22, 2010 at

4:08 p.m.;
29.

That your Affiant received a copy of the Competency Hearing Transcript on

Wednesday afternoon on November 24,2010;
FURTHER YOUR AFFIANT SA
YETH NAUGHT.
SAYETH
DATED this Gday of
November, 2010.
ofNovember,
J. E. SUTTON & ASSOCIATES

'~b k ~:'£)~\\n-:JbC~~

--

--

(1\ \

JOHN ERIC SUTTON

AFFIDAVIT OF JOHN ERIC SUTTON - Page 5 of 6
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CERTIFICATE OF SERVICE

'1

I hereby certify that on this c?? '}"-day
"-day of November, 2010, I served a true and correct
copy of the foregoing document, in the manner indicated below:
Ada County Prosecutor
200 W. Front St., Rm. 3191
Boise, ill
ID 83702
Phone: (208) 287-7700
Fax: (208) 287-7709

[]

[>q
[]
[]

U.S. Mail, postage prepaid
Hand-Delivered
Overnight Mail
Facsimile

AFFIDA VIT OF JOHN ERIC SUTTON - Page 6 of 6
AFFIDAVIT
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J. O'~V1JIlAI

JOHN ERIC SUTTON
J. E. SUTTON & ASSOCIATES
Attorneys at Law
200 N. 3rd St., Ste. 2 & 3
P. O. Box 799
Boise, ID 83701
(208) 336-4494 Facsimile
(208) 336-4444 Telephone
ISB # 1891

.'......-'"~~ru::=-

Attorney for Defendant: Faron Raymond Hawkins
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA

STATE OF IDAHO,
Plaintiff,

Case No. CR-FE-2007-05

AFFIDAVIT OF JOHN ERIC
SUTTON

vs.

FARON RAYMOND HAWKINS,
Defendant.

STATE OF IDAHO )
): ss.
County of Ada
)

JOHN ERIC SUTTON, being first duly sworn upon oath deposes and says:
1.

That I make this affidavit based upon my personal knowledge and belief;

AFFIDAVIT OF JOHN ERIC SUTTON - Page 1 of 6
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2.

•

That your Affiant knows Defendant's prior legal counsel, Attorney Dennis

Benjamin, that he has excellent legal experience and believes him to be a very competent
attorney;
3.

That your Affiant never stated to the Defendant, his parents nor anyone else that

Attorney Benjamin failed to properly represent Defendant;
4.

That Attorney Benjamin was extremely cooperative with your Affiant in

reviewing the present case for presentation;
5.

That your Affiant never stated to Defendant, nor to his parents, that your Affiant

could not be prepared for hearing on November 12,2010;
6.

That initially, Dr. Sombke concluded that Defendant may indeed not be competent

to assist in his legal defense;
7.

That, however, on further review an additional evidence and discussions with Dr.

Estes, Dr. Sombke concluded that Defendant is competent to assist I his legal defense;
8.

That prior to a hearing on the competency issue, your Affiant spoke extensively

with Dr. Sombke, who confirmed the reasons his present conclusion differed from his initial
conclusion as reflected in his original report;
9.

That your Affiant has read and examined closely both the reports of Dr. Estes and

Dr. Sombke;
10.

That your Affiant did not have control over Dr. Sombke and that your Affiant

could not compel him to change his final opinion;

AFFIDAVIT OF JOHN ERIC SUTTON - Page 2 of 6
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11.

•

Further, Defendant claims that there were 800 pages of evidence and audio and a

video which your Affiant did not admit in error and to Defendant's detriment;
12.

It is your Affiant's opinion that Defendant is upset because he wanted the court to

find that he did not injure his sons nor his ex-wife from which he could later be determined that
he was a violent offender;
13.

That prior to hearing, your Affiant had a conference with Attorney Benjamin, who

also concluded that the Defendant's prior relationships with his former wife and two (2) sons,
were not relevant to this competency hearing;
14.

That your Affiant never disclosed either to the Defendant, nor his parents, that the

Attorney Benjamin was either "going in the wrong direction" nor that Attorney Benjamin was
"doing all the wrong things";
15.

That your Affiant never stated to the Defendant, his parents nor anyone else that

Attorney Benjamin was over charging either the Defendant nor his parents by "double digits";
16.

That prior to hearing, your Affiant spoke with the Ada Count Prosecuting

Attorney's Office to determine their amenability to a downward departure for sentencing
purposes in the Defendant's conviction for two (2) counts of robbery;
17.

That at no time was it ever conveyed to your Affiant, nor did your Affiant convey

to anyone else, that Defendant would receive a sentence of "six to ten years tops";
18.

That your Affiant never relayed to Defendant nor his parents, nor anyone else, that

the due diligence by Attorney Benjamin "drug out unnecessarily";

AFFIDAVIT OF JOHN ERIC SUTTON - Page 3 of 6
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•
19.

•

That in discussions with Attorney Benjamin, it is our mutual conclusion not to

place the Defendant on the witness stand;
20.

That during your Affiant's last meeting with the Defendant at the Ada County Jail,

Defendant stated to me that three (3) different attorneys had advised him that your Affiant was
incompetent counsel and that the defendant should have taken the stand in his defense;
21.

That your Affiant contacted each individual attorney that Defendant represented to

your Affiant that he had contacted and that each counsel had either not talked to the Defendant
and/or would not extended an opinion without a thorough review of the file which was being
duplicated by the Defendant's mother at her home because she could not afford copy charges;
22.

That Defendant became extremely irate when your Affiant disclosed to the

Defendant that Dr. Sombke, upon review of further information contained in the file, would not
defend his original conclusions;
23.

That after Dr. Sombke had reviewed additional materials in his files and

conference with Dr. Estes, he informed me that his opinion had changed and that he would not
defend his original conclusions and that he believed Defendant to be competent;
24.

Further, that the Defendant became further irate when your Affiant tried to point

out to Defendant that allegations of domestic violence involving his prior wife and his children
were not relevant to a competency hearing;

AFFIDA VIT OF JOHN ERIC SUTTON - Page 4 of 6
AFFIDAVIT
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•

•
25.

The Affiant could not convince the Defendant that the purpose of a competency

hearing is not to detennine whether issues of domestic violence between Defendant, prior wife
and his two (2) sons ever occurred;
26.

Defendant would not pennit your Affiant to file a closing argument before

Defendant has reviewed the transcript of the competency hearing and reviewed the State's
closing argument;

27.

That Defendant completed an Affidavit on November 21, 2010, containing a

virtual litany of false statements and tenninating his attorney client relationship with your
Affiant.

28.

That your Affiant received the State's closing argument on November 22,2010 at

4:08 p.m.;
29.

That your Affiant received a copy ofthe
of the Competency Hearing Transcript on

Wednesday afternoon on November 24,2010;
FURTHER YOUR AFFIANT SA
SAYETH
YETH NAUGHT.

~ay ofNovember,
DATED this dKS..taay
of November, 2010.
J. E. SUTTON & ASSOCIATES

-:J3C~~
JOHN ERIC SUTTON

AFFIDAVIT OF JOHN ERIC SUTTON - Page 5 of 6
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Residing in
0
My Commission Expires:

/1, 5 "01 014

CERTIFICATE OF SERVICE
I hereby certify that on this c?? c:z-t-day
November, 2010, I served a true and correct
e:z-t-day of
ofNovember,
copy of the foregoing document, in the manner indicated below:
Ada County Prosecutor
200 W. Front St., Rm. 3191
Boise, ID 83702
Phone: (208) 287-7700
Fax: (208) 287-7709

[ ]
[)g
[]
[]

U.S. Mail, postage prepaid
Hand-Delivered
Overnight Mail
Facsimile

.m~Cfl~_
~~Cfl~
'-' MAiiGO
C
GOC

MUS
ohn Enc Sutton
Paralegal to 000

AFFIDA
VIT OF JOHN ERIC SUTTON - Page 6 of 6
AFFIDAVIT
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1 I
:.~
'..,:.~

NO.

- - .-0"lM2~~
"M2~~
DEC
'<ED
1

AM'_-

J. DAVID NAVARRO, Clerk
Bye.HO
DEPUTY

JOHN ERIC SUTTON
J. E. SUTTON & ASSOCIATES
Attorneys at Law
rd
200 N. 3 St., Ste. 2 & 3
P. O. Box 799
Boise,ID 83701
(208) 336-4494 Facsimile
(208) 336-4444 Telephone
ISB # 1891
Attorney for Defendant: Faron Raymond Hawkins

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA

STATE OF IDAHO,
Plaintiff,

Case No. CR-FE-2007-05

("')0+~C> n
-QIW~R TO CONTINUE C
-oRDER
ARGUMENT

vs.

SING

FARRONRAYMONDHAWKINS,
Defendant.

BASED UPON the Defendant's Stipulation to Continue, the record on the file herein, and
good cause appearing therefore;

IT IS HEREBY ORDERED, and this DOES ORDER, THAT THE Closing Argwnent in the
above-referenced matter currently scheduled for November 22,2010. and the same is hereby
continued until the _ _ day of._ _ _ _:,,' 20_ at _ _ __

ORDER TO CONTINUE-l

000132

DATED This _ _ day of _ _
----', 2010.
_----',

HONORABLE JUDGE MCLAUGHLIN

CERTIFICATE OF SERVICE
,2010 I served a true
I HEREBY CERTIFY that on this _ _ day of
and correct copy of the foregoing document in the manner indicated below:
Ada County Prosecutor
200 W. Front St., Rm. 3191
Boise, ill 83702
Phone: (208) 287-7700
Fax: (208) 287-7709

John Eric Sutton
200 N. Third Street, Suite 2 & 3
Boise, ID 83702
Fax: 208-336-4494

[]
[]
[]
[]

U.S. Mail, postage prepaid
Hand-Delivered
Overnight Mail
Facsimile

[]
[]
[]
[]

U.S. Mail, postage prepaid
Hand-Delivered
Overnight Mail
Facsimile

Clerk of the Court

ORDER TO CONTINUE-2
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NO

A.~.I}:
A.~.IJ:

2ftI

FI~~~.

_ _ __

DEC 06 2010
J. DAVID NAVARRO, Clerk
ByC.HO

GREG H. BOWER

DEPUTY

Ada County Prosecuting Attorney

Roger Bourne
Jan Bennetts

RECEIVED

Deputy Prosecuting Attorney
200 West Front Street, Room 3191
Boise, Idaho 83702
Phone: 287-7700
Fax: 287-7709

DEC 03 2010
ADA COUNTY CLERK

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
THE STATE OF IDAHO,
Plaintiff,
vs.
F
ARON RAYMOND HAWKINS,
FARON
Defendant.

)
)
)
)
)
)
)
)
)

Case No. CR-FE-2007-0000005
ORDER REGARGING
DEFENDANT'S
COMPETENCE TO STAND
TRIAL

------------)
---------------------------)
The above matter having come before the Court, upon the Competency Hearing held
on November 12, 2010 herein, the Defendant being before the Court, the Court having
considered the evidence; arguments of counsel and being otherwise advised in the matter;

IT IS HEREBY ORDERED AND THIS COURT DOES ORDER that the
Defendant is competent to stand trial. This Court further finds retroactively that the
Defendant was competent to stand trial in January 2008.

ORDER REGARGING DEFENDANT'S COMPETENCE TO STAND TRIAL
(HAWKINS), Page 1

c;

lj,', (¥:, I
I{;;

'1d{~/iO
'Id{~/Io
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1

Dr. Sombke's initial report indicated that the Defendant was delusional and that he
was not competent to assist in his own defense. Dr. Estess, a psychiatrist was appointed,
who submitted a report concluding that the Defendant is capable of understanding the
proceedings and capable of assisting in his defense.
This Court held a hearing during which both Dr. Sombke and Dr. Estess testified.
Dr. Sombke, after receiving additional collateral information, concluded that the
Defendant was not delusional. Dr. Sombke concluded that the only Axis I diagnosis the
Defendant has is obsessive-compulsive disorder. Dr. Sombke further testified that the
Defendant's obsessive-compulsive disorder does not impact the Defendant's capacity to
understand the proceedings and to assist in his own defense.
Dr. Estess testified, consistent with his report, that the Defendant is competent to
proceed to trial. Dr. Estess testified that the Defendant is able to assist in his own defense
and to understand the proceedings. Based upon the totality of the evidence presented in
this case, including the admitted exhibits and testimony presented during the competency
hearing on November 12, 2010, this Court finds that the Defendant is competent to
proceed to trial. This Court finds that the Defendant is able to assist in his own defense
and is capable of understanding nature of the proceedings.
This Court further makes the retroactive finding that the Defendant was competent
to proceed to trial in January 2008. The Court finds that the opinion of Dr. Estess that the
Defendant was competent to proceed to trial in January 2008 has been established by
clear and convincing evidence. The retroactive competency conclusion by Dr. Estess that
ORDER REGARGING DEFENDANT'S COMPETENCE TO STAND TRIAL
(HAWKINS), Page 2

000135

the Defendant understood the nature of the proceedings against him and was able to assist
in his own defense at the time he went to trial in this case in January 2008 is based upon
the totality of the record Dr. Estess reviewed. Dr. Estess based his opinion upon an
extensive number of items and information that he articulated during his testimony, many
of which are also contained in his report, State's Competency Hearing Exhibit #5.
ofwhich
This Court is satisfied by clear and convincing evidence, based upon the totality of
the facts in this case, that the Defendant was competent to proceed to trial in January
2008. This Court bases its retroactive finding of competence upon the totality of the
underlying record in this case, including Dr. Estess' testimony at the competency hearing
during which Dr. Estess concluded that the Defendant was competent to stand trial in
January 2008.
Although this Court has made the retroactive finding that the Defendant was
competent to proceed to trial in January 2008, this Court is constrained by the law of the
case and is bound to follow the remittitur of the Idaho Court of Appeals. Accordingly,
this Court must retry this case and will set this case for a new trial.

IT IS SO ORDERED this

-.fe day of December 2010.
-.Ie-

District Judge

ORDER REGARGING DEFENDANT'S COMPETENCE TO STAND TRIAL
(HAWKINS), Page 3

000136

,

------~~~~~~~~----_._--

.,,

-

1=----FIL=.~$e7
DEC 07 2010

'~

J. DAVID NAVARRO, Clerk
Clark

\

By SCAALETt AAMlfill!Z

JOHN ERIC SUTTON
J. E. SUTTON & ASSOCIATES
Attorneys at Law
200 N. 3rd St., Ste. 2 & 3
P. O. Box 799
Boise, ill 83701
(208) 336-4494 Facsimile
(208) 336-4444 Telephone
ISB # 1891

OIIiUfY

ORIGINAL

Attorney for Defendant: Faron Raymond Hawkins
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA

STATE OF IDAHO,
PlaintitI,
Plaintiff,
vs.

FARON RAYMOND HAWKINS,

Case No. CR-FE-2007-05

SECOND AFFIDAVIT OF
JOHN ERIC SUTTON IN SUPPORT
OF MOTION TO WITHDRAW AS
COUNSEL FOR FARON RAYMOND
HAWKINS

Defendant.

STATE OF IDAHO )
): ss.
County of Ada
)
duly sworn upon oath deposes and says:
JOHN ERIC SUTTON, being fIrst dilly
1.

That I make this affidavit based upon my personal knowledge and belief;
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3.

,

That on December 01,2010, I reserved a Conference Room in the CCU section of

the Ada County Jail with the purpose of meeting with the Defendant, Mr. Hawkins;
4.

At our previous meeting Mr. Hawkins alleged that your affiant was not prepared

and was not aware of the following reports; Bassford Report, dated May 10, 1978; (Please see
hereto attached Exhibit A); Delawyer Report with the Evaluation Dates of October 23 and 24,
2006 for Darcy Bervik, (Please see hereto attached Exhibit B); Chad Sombke Report dated
August 11,2010, (Please see hereto attached Exhibit C); Dr. Estess Report dated October 15,
2010, (Please see hereto attached Exhibit D).
5.

In point of fact of your affiant had reviewed these documents and was familiar

with them prior to the competency hearing held on November 12,2010.
6.

That on December 01,2010, I also provided the Defendant with a copy of the

written Transcripts from Competency hearing which occurred on November 12, 2010; (Please
see hereto attached Exhibit E).
7.

That on December 01,2010, I also provided the Defendant with a copy of the Ada

County Prosecutor's Closing Statement; (Please see hereto attached Exhibit F).
8.

That at the conclusion of my conference on December 01, 2010, I reviewed the

State's present offer for a resolution of this case, which Defendant Hawkins immediately
rejected;
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9.

That your Affiant related to Defendant Mr. Hawkins, dangers involved in retrying

two counts of robbery and that this court could enter a sentence of Thirty years fixed upon the
First count and Thirty years fixed upon the Second count, which could run consecutively;
10.

That such a sentence for Thirty years each count to run consecutively would be

within the Statutory guidelines in that maximum sentence this court could impose for each
sentence is life in prison;
11.

Further, upon conclusion of this discussion with Defendant Hawkins, stated to

your Affiant, " You are nothing better than a god damn used car salesman";
12.

That given Defendant Hawkins resolve to disagree with any recommendation of

this counsel and given the questionable regard that Defendant Hawkins has for the legal skills of
your affiant, it is your affiant's belief that Mr. Hawkins would be better served by other counsel,
as Mr. Hawkins has made it abundantly clear that he has little or no regard for advice from this
counsel;
13.

That your Affiant request that he be relieved as counsel for Defendant Hawkins;

14.

That the court grants your Affiant's Motion to Withdrawal as Counsel for

Defendant Hawkins.
FURTHER YOUR AFFIANT SAYETHNAUGHT.
DATED this

l

day of December, 2010.

JOHN ERIC SUTTON

SECOND AFFIDAVIT OF JOHN ERIC SUTTON IN SUPPORT OF MOTION TO
WITHDRAW AS COUNSEL FOR FARON RAYMOND HAWKINS - Page 3 of 4

000139

,

I
SUBSCRIBED AND SWORN To before me this

\\\',,,,,,,,,
~,\\ \\£NE-lr""
\\ENE-lr II"
~,\\

....-_..........-...

~~
(--:~
~~
(~~
'.~..
••
VA.'
-.
~~yl
•••.
J-A.~
~~YI
: CJ:
CJ : ~o'fA.l?.r
~o'fAl?.r ~ 0Z~

.•

-~:
-~.
-~.
~

~
......~
.....~
~~.
\V
"' \.v

_.
PuB~·
-'.
~
-"
)J
,., ~..

..
••

--

: ...

...:"Ir ~--.
.
...
'
.
l'
>
,....
....
~, ~~.......• ~~ ~

~

."0 ~
~

:"\y77

OT

day of December, 2010.

..lJYl;clJQQ.R~o~~
/)yl;clJQQj<~o~~
Notary Public for Idaho
Residing in Boise, ID
~
My Commission Expires:

\',....
"'1'"",,,.,,,,\\\
l:!; OF \: \"....

\l-{d.O~
us\- \l-{d.O~

"",."',\\\

CERTIFICATE OF SERVICE

0T
0T

day of December, 2010, I served a true and correct
I hereby certify that on this
copy of the foregoing document, in the manner indicated below:

Ada County Prosecutor
200 W. Front St., Rm. 3191
Boise, ID 83702
Phone: (208) 287-7700
Fax: (208) 287-7709

[ ]

U. S. Mail, postage prepaid
~ Hand-Delivered
[ ]
Overnight Mail
[ ]
Facsimile

Legal Assistant to John Eric Sutton
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of scns:ltio:ls,
makin,~ such

~,rC'tty up:;ct",
statemcnU; ~uch ~l::; "I felt ~lrC'tty
up~;ct", ")
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dr-feated, shot",
shot'·, -saying

f(~lt phy~)ic::111y
phy~)ic::111y Llr<lincd
L1r<lincd and h:,H.I
h;,H.I tri.ccl to "bl,'1ck
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that he f(~lt
~:~Zlid that '.':hen
inci.dent. lie ~:~Zl.id
'.·.. hen hp first returned to Boise, he felt "pretty
havin'~ difric\l,l.I:.ie~3
difric\l.1.1:.ie~3 I·;ith
I';ith hi~; tln'oat alld hb can;
Gick", havin'~
carr; and was physically
I\'uak.
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~:;omc :jnrL
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01" cut'r(~nt
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f::tc\;,
lldn~', syr.ll·1oliC:Jl.ly
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lie cuuld lldnl'.
syr.ll- 101iC:Jl.ly and int.erpret nbstractl
::;olne
co~nmon.ly known '"orels
pI'oveI'os.
liis
jud{~
::;Oll\e cO~!Imon.ly
'I/orels and pI·over'os.
Iii::; ability to use ration3.l jud{~nH~nt and lo,'Tic
lO,'Tic was (lv('r~(~c.
(lv('r~(~c.
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psychonH~nt
There was no n\'idenc8
tic symptoms sllch
s\1ch :)~; hallucination:,.
il,1.u::;ions
His erriotions
hallucinatlon!"
il.1.1.1!:;ions or delu:iion.
durinf'; the interview, comi.ng across as
were well manS\f!.ed
manS\P.:ed and appropriate durinf':
COOrer~\ t.ive but
bllt still hr~in.r::
hc~in.r:: dcfcn::d.ve,
;H\mitU.Tlp.; that he felt
friendly and COOrer~\
dcfcn::::i.ve. :HlmittiTlf.;
"botIHTeej" hy thl'
p~.,ychiatric (~v:dt!at.iorl
(~v:dt!at.iorl and r'('sentccl
"botIHTed"
tl1l' p~.,ychiatric
pc·sentccl tho implic8.tion of
1!o~:;::;ib),e mental illne'~s.
ll~: ~;t::\t0.d
that he did not believe that he was
po~):;ibl.e
i11nQ'~s.
1I~:
~;t~l\:0.d that.
[n<2ntully ill.
Summary and Conclusions:
It is my opinion, bCJ~;ed
b<.l~)ed on rr.a~~()T1able
rr.a~~()T1able medical certainty, that [\1r.
[11r. Hawkins
does not have a mental disease or defect as quoted in my letter of April ),
J,
1 97 8 •
I n In y 0 pin ion, }) e ai:1 p P
n~ ci 3 ted the c r i In 1.
i. na 1 i t Y () f his b e ha
p!'C~
h a v i 0 ran d
ha~j the capability of confor:!lin!~
confor;!lin!~ hi~ibehavior
hi~ibehav.i.or to the requirements of law
and 1'<:1:;
[orin the requisite intent,
I can
W:J~; psy~lll)l().r:ir:uJ.Jy
psy~lH)l().r:ir:uJ.Jy intact ('nOl!f'l1
r'nolwll to [Ol'm
intent.
not with any reason:lble
reason:lbJ.e c0.1'Lilinry
c0.I'Lflinry ~:;t:'lte
~:;t.:lte ",'hC'tl1l'~r
\':hC'thl:r or not the history that he
rdves relating to the char~e:;
char~e:; i:i
i~; authentic but there does appear to be
certain discrepencies.
In Illy
rny opinion, the authenticity of his story is
discrepenci.es.
not narC\mnl!nt
At the
narC\mn1!nt to whc1:h<"r
whc1:h('r or not h0 h:\s
h;IS C\ m0nt:3.1 illr.~ss
illr.~ss or defect.
DCe~,0.nt
DCe~,0.nt time, thP.l>~
thP.l>~ i~; no ev~d'-~II~e
ev.~d',~II~e 0[' th()U!~ltl
th()U!~ltl di~;ortler
di~;onler and no history of
~iolent
r.onclllde thClt he is not a danger to him
~iolent behavior anc! thercforr., 1 conclllde
himself or other pcr~on~"j.
I do not;
fCf~l th:Jt p~iychiatric
per~on~"j.
not: fCf!l
p~iychLatric treatment is manda
mandatory but do believe that it woul.d
would be advisable.
If there <IP'
ap, f\lr·thf~r
f\lr'thf~r qllc:~t:ion,;
qllc!it:ion~; !'cl'::H'dinr:
J'c/,::H'dinr: this r'eport or my opinions, pleas(
feel free to cont3ct l11y
my officl~.
offic,~.
Sincerely,
•.-...........:
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David D. DeLawyer, Ph.D.
Clinical Psychology
1310 W. Hays S1. - Boise, Idaho 83702
Phone 389-2166 - Fax 343-4458

PSYCHOLOGICAL EVALUATION

Name: Darcy
Darey Bervik
Age: 47
Date of Birth:
Birth
Education: 14 years
Marital Status: Common law marriage
Evaluation Dates: October 23 and 24, 2006
Reason for Referral
Darcy Bervik was referred for psychological evaluation by Heidi Quijas, her caseworker at Children
and Family Services of the Department of Health and Welfare, Region IV. Ms. Bervik's three
children, ages 18 months to 10 years, were placed into foster care on September 14, 2006. At the
time, the children were living with their paternal grandparents because of a court order barring them
from having contact with both of their parents. It was discovered that the paternal grandmother
was violating these no contact orders by allowing both parents to have telephone contact with the
children. As a result, the children were declared in Imminent Danger andplaced into State care.
The caseworker reported that no contact orders were in phce for both parents because theyhad
they had
been involved in art FBI "standoff' in Oregon and were atTested. The evaluation was requested to
assess 11s. Bervik's current psychological functioning, evaluate her capacity to parent, and detennine
whether there are any psychological variables that might impede her ability to parent her children in
an appropriate, healthy, and safe fashion. 'The caseworker noted concerns about possible low
cognitive functioning in Ms. Bervik, an unstable work history, substance abuse, and a history of
domestic violence.

Tests Administered/Procedures Used
Clinical interviews
Minnesota Multiphasic Personality Inventory-2
Beck Depression Inventory-II
Wechsler Abbreviated Scale of Intelligence
Review 0 f records
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Behavioral Observations and Brief Mental Status Examination
Bervik presented as a woman who appeared her stated age of 47. She was dressed appropriately
Ms. Betvik
and her grooming and hygiene were good. With regard to motor behavior, she was generally calm
during interviews. She did not seem anxious about the evaluation and seemed comfortable with the
examiner and the setting. Her affect seemed constricted during interviews. Her mood at times
seemed mildly cheerful but more often simply serious. Eye contact was good. There were no
difficulties with speech or communication with the examiner. Ms. Bervik was easy to interact with
and interview and her ability to relate to the examiner was good.
Thought processes were logical, sequential. and organized. Content of thought was unremarkable
and appropriate to the purposes of the interview and there was no evidence of thought disorder.
There were no indications of delusional thinking on Ms. Bervik's part. Auditory and visual
hallucinations were denied. Ms. Bervik was oriented for person. place, and time.
Ms. Bervik was cooperative with the evaluation. With regard to compliance. she was on time for all
sessions and missed no scheduled appointments. The degree to which she was straightforward in
her interactions and answers to interview questions is somewhat unclear to the examiner because at
times she appeared to be withholding infonnation.
Developmental and Educational History
Ms. Bervik was born in Crosby, North Dakota and grew up on a farm in rural North Dakota. Her
family consisted of both parents and three siblings and her father was a farmer.
Ms. Bervik said he was a "good" father and that they got along well. She said "He didn't show a lot
of love,"
love," said he was gone a lot because of the demands of farming, and said she didn't feel as close
to him as she would have liked. She said he was never ver'Jally
ver'Jaily or physically abusive and he never
experienced problems with substance abuse.
Ms. Bervik said her mother was also a "good" parent, was very involved in her life. said she felt
dose to her "at times" and said they generally got alongwdL She said that like her father, her
mother was not very emotionally or physically demonstrative. She said her mother never was
verbally or physically abusive and never experienced problems with substance abuse. Ms. Bervik
said her mother is still alive and she has had contact with her in the few months since her arrest.
Ms. Bervik reports experiencing no trauma or abuse during her childhood or adolescence.
With regard to educational history. Ms. Bervik reports that she generally received average grades,
experienced no behavior problems in schoo~
schoo~ and did well socially. She attended two years of
college at the University of North Dakota immediately following high school.
Work History
Ms. Bervik estimated having about nine different jobs as an adult but said she hasn't worked for
about ten years because she was a stay-at-home parent. Prior to that time she reports that she was a
substitute bus driver, had a contract to deliver mail to rural post offices, was a convenience store
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supervisor at a truck stop, worked in a bank as a teller and bookkeeper, and worked in a grocery
store as a cashier and night manager.

Ms. Bervik was asked how she is currendy supporting herself and she said she is living with her
brother and receiving fmancial support from him and a number of other family members. She said
she has been accepted into a transitional living home/shelter in Denver, where she is currently living
and said she was scheduled to move in within a week of the evaluation. Ms. Bervik said she will
receive training in appropriate life skills and job skills but said the program discourages residents
from getting a job during the first six months they are in the program. Ms. Bervik said this is an 11
1127 month program and said children are allowed to live in the home.

Legal History

Ms. Bervik reports no arrests or charges as a juvenile or throughout much of her adulthood. She
said in August 2006 she was arrested after the standoff With law enforcement in Oregon. When
asked to explain what happened, Ms. Bervik said that her common law husband stole a pick up truck
and a travel trailer in which they had begun living. She said that law enforcement knocked on the
door of the trailer but they refused to respond. Ms. Bervik said the travel trailer was apparently
surrounded by police and negotiations took place to resolve the issue. She said her partner wouldn't
allow the family to leave until his parents came to take possession of the children. She said this
lasted for twelve hours. Ms. Bervik said her partner was charged with numerous crimes and she was
charged with possession of an unauthorized vehicle, disorderly conduct, and possession of a
concealed weapon. When asked to explain the latter ch~ge, Ms. Bervik said that when her partner
allowed them to leave the travel trailer he sent bags of the children's belongings with them and that
two pistols were hidden in the bags, one of which was registered to her. She said her husband had
her buy the gun eight years previously and register it in her name because he was a convicted felon
and couldn't purchase a hand gun. Ms. Bervik said at the end of the standoff she was also arrested
on an outstanding warrant from Missouri. She said she rented a V-Haul
U-Haul trailer there and returned it
but has been accused of not doing so. Ms. Bervik said she has a hearing for the Oregon charges in
early November and said she has been told by her attorney that there is a "good chance" that all the
charges will be dismissed.
Ms. Bervik said she and her family had been traveling and living exclusively in a cargo van for over
two years. She said t.~ey moved around constantly among numerous western states because her
partner was a fugitive. Ms. Bervik said she thought he was wanted for burglary but wasn't sure. She
said she thought that law el1forcement also wanted to question him about a murder. Ms. Bervik said
her husband is now apparendy residing in a local jail because of Idaho charges of bank robbery and
other crimes. When asked how her family supported themselves when they were constantly moving
and had no jobs, Ms. Bervik said that her older children from a previous marriage received Social
Security death benefits (from their father) and the family subsisted on this as well as money that
came in from the barik robberies that her partner completed. She estimated that he robbed 3-4
banks over the last two years.
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Alcohol and Drug Use History
Ms. Bervik reports her first use of alcohol occurred at age 15 and said during high school she drank
on weekends, about twice a month, but said she didn't "really get drunk." She said at about age 19,
she went through a "wild" period where she drank frequently, got drunk twice a week, and began
experimenting with drugs. Ms. Bervik said she stopped drinking at age 23, drank on one occasion in
her thirties, and said she "hardly ever" drinks currently or recently. She said she did not drink for
multiple years but since living with her brother has been drinking about one glass of wine per week.
marijuana, coOline,
cocaine, LSD, and hallucinogenic
With regard to drug use, Ms. Bervik said she has used m2rijuana,
mushrooms. She used LSD two times and mushrooms one to two times during the same six month
period of heavy drinking at age 19. She also used cocaine about twice a week during that six months
and smoked marijuana about three times a week during that same period. She denies any drug use
treatment.
since age 19 and reports that she has never received substance abuse treatment.

. Mental Health Treatment History
.Mental
Ms. Bervik received no mental health services as a child or as an adolescent. At about age 30, when
five sessions to deal with that issue
she separated from her first husband, she saw a counselor for fJve
but reports no subsequent mental health treatment. She reports she has never taken antianti
depressants or other psychiatric medications. With regard to family psychiatric history, Ms. Bervik
said that her family history is positive for alcohol abuse by maternal uncles and aunts.
Social Support
Ms. Bervik was asked about sources of support in her life. She first said that her husband would not
allow her to have contact with any of her family members during the 2 V2 years they were on the
. run.
run . .As noted earlier" Ms. Bervik is currently living with her brother and sister-in-law and has done
so since she was released from jail in Oregon. They are pr:>viding financial support and a great d~al
of emotional support as well. Ms. Bervik said that her sister-in-law has been very helpful in
gathering information about local resources and helping Ms. Bervik access those resources. Ms.
Bervik has a sister and brother-in-law that live in Texas and she reports frequent phone calls and
-receiving
'receiving a great deal of emotional support from that sister. Ms. Bervik said she has a younger
brother and she has less contact with him. She said she talks to him on the phone about once a
month but receives minimal support from him because he is a single father and very busy. Ms.
Bervik said she now has regular contact with her mother and calls her one to two times per week.
She said her mother is very supportive emotionally and fmancially. She said she has an aunt in
Colorado Springs who she talks to intennittently and who is supportive. As noted earlier, Ms.
Bervik has also received fmancial support from several other relatives. When asked about
involvement in organizations or organized activities, Ms. Bervik said that she has attended church
with her brother and his family since living with them and recently completed a four week class on
domestic violence.
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Current Emotional Functioning
Ms. Bervik completed the Beck Depression Inventory-II, a screening instrument assessing
"nondepressive patterns. She received a score of 6 on the BDI-II, which places her in the "non
depressed" range of functioning. Ms. Bervik acknowledged feelings that she may be punished as
well as feelings of guilt about past failures. Ms. Bervik was asked about a history of previous
depressive episodes and said she was likely depressed during the 16 years she was with her partner.
She said she may have been depressed "on and off' during the last six years of the relationship and
depre~sed during the previous two years. She said she felt "trapped" and said, "I
more consistently depre~sed
didn't like the way we were living but there was nothing I could do." Ms. Bervik said she also may
have been depressed when she separated from her first husband. She said she was pregnant and
working full-time and this was a very difficult period.
Ms. Bervik denied experiencing most anxiety symptoms reviewed with her. She reported minimal
worrying and said when she does worry she puts her faith in God to help her through it. She denied
ruminative thinking, significant fears, panic attacks, or any compulsive behavior, but acknowledged
mild social anxiety currently.
When asked, Ms. Bervik said that she had never experienced problems with anger or how she
expressed anger. ,She said she tends to hold such feelings in rather than express them and will
typically avoid them but said she wants to learn how to be able to verbalize those feelings. She said
when she got angry at her partner she typically kept those feelings inside. Ms. Eervik said she tried
striking him once after he hit her and said "I learned not to do that." She was asked how she deals
with anger at her children and said she would "probably just yell" but said that doesn't happen very
often.

Cognitive Testing
'Ms. Bervik was administered the Wechsler Abbreviated Scale of Intelligence. This is an abbreviated
version of the Wechsler Adult Intelligence Scale-III that involves four subtests and produces Verbal
and Performance IQ scores that strongly correlate with Vubal and Performance IQ scores from a
Jull administration of the WAIS-Ill.
WAIS-Ill. With regard to behavioral observations during testing, Ms.
;full
Bervik's'-attentionand concentration were adequate and normal for someone her age. She was
cooperative with all aspects ofthe
of the testing, was appropriately motivated, and put forth appropriate
effort during testing. In response to difficult test items, Ms. Bervik showed excellent persistence of
effort. There were no emotional factors that appeared to interfere with the testing or impact Ms.
Bervik's performance. This was a valid administration of the WASI.
On the WASI, Ms. Bervik obtained a Full Scale IQ score ofl08,
ofl08. which places her in the Average
range of intelligence. This places her at the 68 th percentile when compared to same age peers. There
was a significant difference (23 points) between Ms. Bervik's Verbal IQ and Performance IQ scores,
scores.
indicating that her nonverbal skills are much better developed than her verbal skills. She obtained a
Verbal IQ score of 96, which also places her in the Average range of intelligence and at the 39 th
percentile when compared to same age peers. Ms. Bervik obtained a Performance IQ score of 119,
which places her in the High Average range of intelligence and at the 90th percentile when
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compared to peers. Overall, Ms. Bervik's intellectual functioning falls in the Average to High
Average range and should alone have no negative impact on her parenting.

Personality Assessment
Ms. Bervik was administered the Minnesota Multiphasic Personality Inventory-2, which was scored
and interpreted using the Rainwater Interpretive System. Screening of Ms. Bervik's reading
comprehension skills prior to testing indicated eleventh grade reading skills, which is adequate for
reading and understandipg MMPI-2 items. This was a valid administration of the MMPI-2 based on
the typical criteria used to evaluate scales L, F, and K. Ms. Bervik's responding on the MMPI-2
suggests that she had no difficulty understanding item content and was consistent in responding to
similar items. She appears to have responded frankly to items dealing with common human frailties
and exhibited a willingness to admit minor faults and shortcomings. Similar individuals have a
balanced self-appraisal that.incl~des b~th self-~sclosur~ ~d self-prote~tion.
proftle meaning that most feil within
All but one of the clinical scales was elevated on Ms. Bervik's profue
the normal range of functioning. The Social Introversion Scale was moderately elevated (f=66).
Individuals with similar profiles tend to be shy and are more comfortable alone or in small groups.
They are often socially insecure, introverted, and have a tendency to be withdrawn. However, some
of Ms. Bervik's responses suggest the possibility of social conflict and an assertive attitude.
Cognitively, similar individuals tend to be clear in their thinking but may lack insight and typically
see their environment as demanding, unfair, and unsupportive. Self-confidence may be low and
rationalization, denial and intellectualization may be used excessively. Ms. Bervik's responses also
suggest a pattern of projecting blame for problems and negative feelings onto others. A submissive.
posture to others is possible, along with attempts to avoid personal responsibility and wanting others
to take charge.
Ms.'Bervik's responses on the MMPI-2 also indicate the possibility of resentment and hostility and
often are associated with anxiety and moodiness. Similar individuals are often perceived as rigid,
suspicious, and sensitive, tend to be perfectionistic, and can be punctual, methodical, and orderly.
·Ms. Bervik's responses also indicate that a history of minor problems with societal rules and laws is
;possibleiatld that this pattern may represent a chronic conflict with social rules and other people.
Relationship History
Ms. Bervik reports that her Erst serious relationship as an adult was with her first husband. She said
she met him at a bar when she was 19 and they dated for eight months. Ms. Bervik said they were
married for ten years but separated after eight and had two children. When asked to describe the
marriage, she said that it was "stonny" at times and said her husband was abusive "a few times."
When asked to be more specific, she said this occurred 3-4 times and she recalled him "slapping me
around:'
around," hitting her with something, and one time beating her to the point that he broke her nose
and gave her black eyes. Ms. Bervik said the latter incident occurred about three years into the
marriage and she said she was planning to leave him but she found out she was pregnant and
decided to stay in the relationship. She said she could recall only one time after that when he
slapped her after he had been drinking. When asked if her husband was verbally or emotionally
abusive, Ms. Bervik replied, "1 imagine he was verbally abusive but 1 don't remember." When asked
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about substance abuse, Ms. Bervik said that they used cocaine and smoked marijuana together and
that her husband sold drugs for a period of time. However, she said that he rarely used drugs after
that early period in their relationship. Ms. Bervik said her husband's drinking was heavy and
problematic at times and said he was easily angered when he drank and tended to get into fights at
bars. She said there were multiple times when he was arrested and she would have to bail him out.
When asked how much conflict there was in the marriage, Ms. Bervik said, "1 don't remember there
being a whole lot of conflict." She said the relationship ended when she became pregnant with her
second son. She said her husband didn't want any more kids and as a result she left the relationship.
She said she had little contact with her husband during the separation and almost none after the
divorce.
Ms. Bervik reports meeting and becoming involved with her current common law husband when
she was 30. She said they met at her work at a truck stop and said he was a truck driver at the time.
Ms. Bervik said they dated and lived together off and on for over a year. At that time, she said they
had what she described as a "personal"
('personal" marriage ceremony. She said they were never officially
married because her husband didn't want the government involved and didn't feel there was a need
for a church ceremony.
Ms. Bervik said after they married her husband drove truck on and off but only sporadically. She
said, "He lead us to believe he had a lot of money stashed away somewhere" and so he didn't need
to work. She said later he told her that he couldn't access the money because it was held in accounts
in a different name. Over the next several years they lived multiple places. She said they lived on
her parent's fann for a couple months before moving to outside of Missoula and lived there for less
than a year. They moved back to her parent's farm for about a year, built a house there and lived
nearby for a year, moved to Boise for two years and lived in Hailey for about a year. They then
moved back to Boise for the next 3 1jz
Ijz years but li~ed in several different homes. Mter that, Ms.
Bervik said they were "on the run" from the law.
\Vhenasked why they moved so much, Ms. Bervik said, "Sometimes we couldn't afford to keep
.living there" and '.'we had run up bills we couldn't pay" and as a result they would simply move. She
said this happened about five times and when asked she said, "I don't think there was any intent to
pay it back." Ms. Bervik then stated, "Well 1I take that back" and "1 guess sometimes therewas talk
of it but it never happened."
Ms. Bervik was asked how the family was supported during the early years of their relationship and
she said she often worked bt:1t her husband usually did not She said that he intermittently would
earn money with trucking jobs but they largely subsisted on the Social Security Death Benefits paid
to her children. When asked why her husband didn't work, Ms. Bervik said, "He didn't trust me,"
me,"
family," and "he just wanted to be with his children." When
and "he didn't think 1I could handle the family,"
asked what she meant when she said her husband didn't "trust" her,
her. Ms. Bervik said that he didn't
kids, so he had to be there."
believe she took "good enough care of the kids.
Ms. Bervik said the first eight years of their marriage was "more fun" and "more normal" than the
past eight years. She said her husband wasn't as controlling during the first eight years. said he
treated her well. and she could recall little conflict. She also said that he treated her older boys from
her first marriage well and established relationships with them.
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Ms. Bervik said the nature and quality of their relationship changed substantially after their fmt
ftrst child
everything" to them and felt
was born. She said these were now his children and said he "devoted everything"
he needed to protect them from the outside world. She said her husband also developed extreme
obsessive-compulsive patterns related to fears about germs. Ms. Bervik said that when one of them
went grocery shopping they had to wear gloves to prevent contact with germs and when they
returned home had disrobe down to their underwear when they came in the house and both their
bodies and the clothing had to be washed to prevent contamination of the home. She said that
someone else in the family had to tum on the faucet and squirt liquid soap into their hands so that
they didn't contaminate the faucet There was then an extensive cleaning routine that first involved
that person soaking their fingertips in undiluted Clorox bleach and then cleaning the area under their
fmgernails. They then had to wash their hands three times, shower, put their fingertips in Clorox
fmgemails.
bleach again, and clean under their fingernails again. The person then had to wash their hands three
times again and proceed to clean the food that had been purchased. Ms. Bervik said that dry goods
were typically transferred into bags or containers that were clean but all other food and food
containers were washed, including the outside of milk cartons. She said that individual fruit,
including grapes and strawberries, had to be washed with soap and water. Ms. Bervik said her son,·
engaged in this routine.
who was 12 years old at the time, would often spend hours eng,lged
!vis.
!vfs. Bervik said that her husband did not believe in childhood immunizations and none of their
three children received them. She said they put forth extensive effort to clean a new residence
before they could move in and said that the carpets needed to be steam cleaned and virtually every
surface of the home had to be cleaned. People outside the family were rarely allowed inside the
home. t1s. Bervik said when her husband's parents came over, they would either stand in the
doorway and talk or sheets would be placed over the couch for them to sit on.
Ms. Bervik was asked what she thought of all this and said, "I thought it was nuts, I didn't like it."
She. was asked how she responded to it and said, "I don't know, I just went along with it because
that's the way it was, I got used to it." Ms. Bervik also said, "I didn't think it was right but I couldn't
it." She said she understood her husband's views about immunizations based on
do anything about it,"
literature he showed her.
Ms. Bervik 'said her husband was verbally and emotionally abusive throughout most of the last eight
years. She said he frequently called her names and belittled her. She said he also was extremely
her. Ms. Bervik said he would routinely pun
pull her hair, punch, or slap her. She
physically abusive of lier.
pyC pipe until they were bloody. Ms.
said on one occasion he beat the back of her legs with a Pyc
Bervik said her husband frequently would "punish her" for what he considered to be "misbehavior"
on her part. She said he would make her do thousands of exercise repetitions and would make her
lie down in a cold creek for long periods of time as punishment. Ms. Bervik said at times he
wouldn't allow her to eat and at other times would only allow her to eat white rice, sometimes for
several days at a time. She said her husband also required her to write papers about what she had
done wrong and what she should do differently in the future.
Ms. Bervik said the physical abuse and "punishment" could occur for "almost anything." She said
that her husband would do these things if she wasn't quick enough in fmishing something, wasn't
ready when he needed her for something, if she didn't do what she had been told to do, if she ate
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food without asking. and often if she "allowed" the children to get hurt in some fashion, which she
described simply as typical bumps and bruises that all children get. Ms. Bervik said her husband
rarely showed remorse for his actions because "he thought I deserved it." She said she believes that
toward the end of their relationship his treatment of her was particularly severe because he wanted
her to leave the relationship but she said she wouldn't do it without the children. Ms. Bervik said
that her husband was also sexually abusive in that "two or three times he forced me to do things he
wanted but I didn't want to do." Ms. Bervik said that her husband was controlling in almost every
family's life and she made almost no decisions in the last 7-8 years.
aspect of the family'S
Ms. Bervik was asked why she stayed in the relationship given the extreme abuse she experienced
and she replied, "For the kids." She said she didn't think she could leave and take the children with
her and said, "If I did take the lcids
kids he would hunt me down and hurt me." When asked directly,
Ms. Bervik said she didn't think she could go to the police because, ('He
"He led us to believe he had
people out there on his side who could harm us if he needed them to."
Ms. Bervik was asked how much of this abuse was observed by her children and she said a great deal
of it, especially in the past few years when they were living in the van. She said the children rarely
were allowed to leave the van and so there was no escaping the abuse. She said when the family
lived in houses the children probably saw less of the abuse but heard a great deal of it. Ms; Bervik
owed the children to "punish" and hurt her. She said if she accidentally
said her husband also aU
aUowed
bumped them or scratched them or bumped their PlayStation that he would give them the option of
hurting her in some way, usually by pulling her hair, hitting her or scratching her. Ms. Bervik said
that her 8 year old son chose to hurt her frequently when given that option but her daughter rarely
did. When asked how she responded to this, Ms. Bervik said, "There was not much I could do, I
didn't think it was right, but I couldn't do anything about it." She said her husband "said it was the
only way he could teach me." Ms. Bervik said her husband treated her like one of the children and
.. Ms. Bervik was asked how her children were affected
said she really had no authority in the family
family..
by witnessing the physical abuse of her and by being encouraged to participate in it and she said,
"I'm not sure, it will take time." She also said her younges t daughter would cry a lot and she now
appears to be afraid of men. Ms. Bervik was also asked how her husband treated the children and
said, "Fine" and said he bought them presents all the time. She said he was never physically abusive
to them and while he got angry sometimes he was not verbally abusive to them. When asked how
he disciplined the children, she said he would typically just talk with them and sometimes take away
their PlayStation.
Ms. Bervik acknowledged that neither her 10 year old daughter nor her 8 year old son had ever
attended school while they were in her care. She said her husband wanted them to be home
homeschooled and not attend a public school and she said there were "lots of reasons" for this but said it
was largely due to their lack of immunizations. However, she acknowledged that after she became
involved with her husband, her older sons (who had been immunized) also were pulled out of public
school. She said that the older boys briefly attended school in North Dakota and Boise and that her
oldest son attended halfWay through the eighth grade while his younger brother stopped attending
during third grade. While these children were supposedly "home-schooled" Ms. Bervik
acknowledged that the amount of actual education taking place varied a great deal. She said
sometimes they did work with the boys but at other times there would be no schooling for several
weeks.
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Parenting Issues

Ms. Bervik was asked to describe each of her children in foster care and any concerns she has for
them. She was also asked a few questions about her older sons who are now 22 and 17. She said
that the older boys spent much of the last two years with the rest of the family but traveled in their
own van. She said they were not allowed in the family's van because they were considered "dirty."
"dirty."
Ms. Bervik said both of these young men are currently incarcerated for robbing a bank in Colorado.
She said her sons robbed a bank and pulled a gun on police officers who were involved in their
arrest. Ms. Bervik said her 17 year old son has been tried and is serving a sentence in a juvenile
detention facility. She said the oldest son was offered a plea bargain of 14-48 years in prison but
family in Colorado has hired an attorney and are
that he didn't accept it. Ms. Bervik said her f.unily
"hoping for a better plea bargain." When asked how she felt about her son facing up to 48 years in
prison, Ms. Bervik said, "That's not good at all, I feel really bad, I wish I could have done something
differently but I felt trapped." It is noteworthy to the examiner that Ms. Bervik displayed no
emotion whatsoever when she was asked that question and responded as if it were any of the other
questions asked of her by the examiner. When asked what she thought about the idea of her sons
robbing a bank and using a gun in the process, Ms. Bervik said, "I didn't like it" and "I thought it
was not good but my partner had us all brainwashed." She further said, "He felt it was the only
option." \X'hen asked, Ms. Bervik said that she has had contact with her sons since she has been
living in Colorado and said, "Our relationships are much better now."
Ms. Bervik was asked about her husband's reaction to her son's being arrested for the bank robbery
and she said he was upset and blamed himself and said he shouldn't have told them to go in the
bank when they did because a security guard was present. She indicated that she and her husband
essen tially served as "]ookouts"
"lookouts" and would be in radio contact with the boys and would listen to a
police scanner. Ms. Bervik reported that later her husband said that "maybe it was a good thing"
. that they got caught because it might allow them to decide whether they wanted to engage in a life of
crime or not. She said he felt it was also a good thing for her husband "because he didn't have to
deal with" her sons anymore. ,Ms. Bervik added that her husband felt it was better ifhe didn't
participate in the robbery directly (by going into the bank) because "it would be harder on everybody
if he got caught and jailed than if the boys did."
did." When asked how she felt about this, Ms. Bervik
eel didn't like it, but what else are we genna
said "I
gonna do, we were running out of money" and again said
"I was trapped." She said that neither she nor her husband could get a job because doing so would
allow authorities to locate and arrest them.
~

Ms. Bervik described her 10 year old daughter in very posi::ive
posi:ive tenns and said she has a "good
heart," is sensitive, took very good care of her younger sister, and is "really caring." She said her
daughter was very bothered by the abuse that she witnessed of her mother. When asked about any
concerns, Ms. Bervik said that the muscles in her daughter's legs are weak, that her joints have been
described as "loose,"
"loose," she has very poor posture, can't walk very far before becoming tired, can't run
normally, has poor balance, and has a hard time standing up from certain positions. Ms. Bervik
suggested that this was likely from doing very little walking in the past 2+ years because the children
were largely confmed to the van. When asked how long the problems with her legs had been going
on, Ms. Bervik said she only noticed the problems during the last six months of the family living in
the van. She said during that time her daughter'S feet would hurt when she walked because she
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wasn't used to it and as a result she-would sometimes walk on her toes. Ms. Bervik said she has
some concerns about her daughter being behind academically and said she needs glasses but has no
other concerns.

Ms. Bervik described her 8 year old son as more strong-willed and said he clearly didn't like it when
she tried to set limits in the past few years. She said she could rarely get him to do things without
his father becoming involved and said he is also more physic2Ily
physically active than his sister. When asked
how emotionally close she feels to her son, Ms. Bervik said, "Maybe not quite as close (as she feels
with her daughter), but Closer than in the van." When asked about concerns,
concerns. Ms. Bervik said she is
concerned that her son won't listen to her and that he may become physically aggressive when she
attempts to discipline him. She said she is also concemedabout how her son will handle the news
when he finds out his father will be "gone" for a long time. Ms. Bervik said that her son seems to
be doing okay at school but may need extra help in writing. He also seems to be doing okay socially
so far at school.
Ms. Bervik said being placed into foster care
Cill"e was probably hardest on her now 18 month old
daughter. She said at their first visit her daughter didn't seem to remember her. She said she has
clearly warmed
always been
will"med up and seems happy during the visits. Ms. Bervik said her daughter has 2Iways
somewhat behind developmentally but appears to be on track currently. She reported no other
concerns for her daughter.
daughter, Ms. Bervik was asked how she provided for the needs of a young infant
given the lifestyle she had described in the van and she said, "It wasn't easy." She said her daughter
typically didn't get baths. She also said her daughter's first bed was a baby bath, and then she slept
for a period of time in her car seat and then was given a spot on the family bed.
Ms. Bervik was asked how her children were affected by the very unusual family experience of living
in the van. She said they were clearly affected socially because they had almost no contact with
other people. Sh~ said they also didn't get the education and medical treatment they "should have,"
have,"
,get to experience what many children their ages have experienced, and weren't allowed to get
didn't .get
out and move around. She was asked how the children w€~re affected by the very unhealthy
emotional environment in the family and she said this "had a big effect." When asked to be more
_specific, Ms. Bervik said, ''They would probably feel his control over everything, he was the leader
and you didn't talk back to him." Finally, when asked how the children were affected by being
"They
involved in the "standoff' (which apparently involved some sort of gunfire), Ms. BerVik said. ''They
didn't seem to be bothered too much by what was going on." She said her husband didn't get upset
or excited and the children also did not get upset.
"

File Review
Ms. Bervik was asked numerous questions based on the examiner's review of her file at Children and
Family Services. Ms. Bervik was asked about a comment recorded in a phone call her husband
made to the children. He apparently said to their son, "I miss taking you to the back of the van and
smooching with you." When asked to explain this, Ms. Bervik said that when her husband would
get done driving for the day he would come into the back of the van and "just kiss on them." She
said he did nothing else to them and this was simply affection, not a sexual act. The police report
also indicated that two of Ms. Bervik's children didn't have birth certificates and she acknowledged
that this was true. She said this was because her husband didn't want them to have a birth certificate
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or a social security number. When asked why, Ms. Bervik said, "He talked like he might take them
to another country" and when asked what country he might take them to, she said, f'l don't know,
maybe Israel." She said her husband simply "didn't want the government to know about them."
The report also indicated that Ms. Bervik's 18 month old daughter was not given a name until they
were in the middle of the standoff and she acknowledged that this was true. Ms. Bervik said that her
husband had been thinking about a particular name for a long time but was "waiting for God to tell
him" that it was the correct one. She said her husband decided that it was correct during the
standoff. Ms. Bervik said prior to that, her daughter was called numerous names and nicknames but
mostly "baby." Ms. Betvik said that her husband told her he spent a lot of time "talking to God"
and said she meant he prayed a lot.
Ms. Bervik's son was interviewed at CARES on 8/25/06 during the time that he was living with his
paternal grandmother and before being placed into foster care. During the interview, her son said
the police fired two rounds of rubber bullets at his father during the standoff and that his father
played a "trick" on the police. When asked to explain, Ms. Bervik said the police did fire something
at the trailer, but she believes they may have been bean bags and said her husband did not fire back.
She said her husband acted in a way to try to get the police to believe that they had wounded one of
the children and acted very upset but really was not. Ms. Bervik's son also said in the interview that
when his parents were going to have SeA'Ual intercourse they told the children they had to "stay in
the outside rooms" while this was happening. Ms. Bervik acknowledged that this was true but said it
only happened "once or twice" and that her children would simply be required to go outside and
wait. Ms. Bervik also said her husband provided the children with "far too much" information
about sex and described that as "more than they should know." Ms. Bervik said she was not
particularly interested in having sexual intercourse with her husband but said, "I felt it was my duty."
During the interview, Ms. Bervik's son also said that his father robbed several banks because "he
'fhe
was in a tight spot and didn't have much money because of mom." When asked about this, Ms.
Ms .
. Bervik said her husband blamed virtually everything on her and taught the children that everything
She said the children were continually told that bad things would not have
was "my fault." ..She
mother." Ms. Bervik's son
happened or that things would be better for the family if "I was a better mother."
'~utt" and "private part" and indicated that he
.a1so said in the interview that his father washed his ''butt''
did the same with his older sister. Ms. Bervik was asked teo explain and there was a pause before she
responded and said, "That 1 don't know" and "he would take them into the showers." She again
said that she typically wasn't allowed to go into the showers because he thought she would come
into contact with germs and then contaminate the van. Her son also said that he had never been to
the doctor and Ms. Bervik acknowledged that was true. She said this was even before the family
began living in the van and said it was because the children simply were never sick. At that point
Ms. Bervik acknowledged that she never received any prenatal care during her pregnancies with her
f'1 wouldn't
son or youngest daughter and when asked why she said, "He didn't want that" because "I
be able to stay clean" and he believed it simply was "not necessary." She acknowledged that she
f'he didn't know
delivered her children in hospitals and said she was allowed to do so simply because "he
how" and thought it would be better in case something went wrong. During the CARES interview
and exam, Ms. Bervik's son apparently became quite anxious and upset when asked if a genital exam
could be conducted. He apparently began crying and said his father told him of a "religious law"
about having one's private parts seen. Ms. Bervik was asked about it and said they had a rule in the
family that they shouldn't see each other's private parts and that it was a "sin" if that happened.
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The Report of Investigation in her file indicated that Ms. Bervik still had not provided consent for
her children to be immunized and she was asked about this. She said that is true, she had not yet
allowed her children to be immunized and said this is because she needs to "do more research"
before agreeing. There were multiple references in the flle
me about Ms. Bervik's husband not wanting
his children's hair to be cut. Ms. Bervik said that her husband seemed to follow Jewish or Old
Testament beliefs and rules. She said that until her 8 year old son Elijah came into foster care only
his bangs had been previopsly cut and his hair was down to his elbows. She said her husband also
didn't want their 18 month old daughter's hair cut until she was at least three years old.
Also in the file was an interview conducted by the caseworker with Ms. Bervik's husband on
10/2/06. In that interview, her husband said that their son had a scar on his back from Ms. Bervik
cutting him with a knife when he was young. He also said that he didn't know if this was an
accident or not but that Ms. Bervik had not properly cared for the wound and that it had left a scar
as a result. Ms. Bervik denied this. She said there was a scar on her son's back but that it was from
her accidentally scratching him with her watch. She said it caused a scar because "I didn't bandage it
like 1 should have." Ms. Bervik's husband also said that she would not change the children's diapers
and had to have a schedule placed in front of her in order to be able to meet the basic needs of the
children and she denied this. Ms. Bervik said the reason her husband felt she didn't adequately
change diapers was the fact that 18 month old Alyssa's bowel movements tended to be runny
because she was being nursed and it would leak out of her diaper. She said her husband interpreted
that as her not changing the diaper often enough. Ms. Bervik said she regularly changed the
children's diapers as soon as she was aware that it was necessary. Ms. Bervik's husband also said
that she would refust: to brush her children's hair or teeth and when told to do so, she would
become physically aggressive with them. Ms. Bervik said in response that she brushed the lcid's
kid's hair
but "not as much as I should have" and said that was because "1 didn't like the situation" the family
daughter's hair it would hurt her because she had a very
was in. She said when she did brush her daughter'S
scalp.· Ms. Bervik also said, "I should've brushed their teeth more" but said she also felt that
tender scalp.'
at their ages the children should be brushing their teeth more themselves but that her husband
expected herto be responsible for it. She denied ever being physically aggressive toward her
children. Ms. Bervik's husband also said she was an alcoholic and she denied that and said she
;',. didn't drink at all during that time. Her husband said that :Ms. Bervik would allow the children to
remain awake all night if they wanted to and she denied tlu.s. She did acknowledge having a problem
getting them to bed because they wouldn't listen to her and at times she just "gave up."
Ms. Bervik's husband stated that she would lock their oldest daughter in her bedroom all day when
she was younger and again Ms. Bervik denied this. Ms. Bervik said she had a problem getting her
daugh ter to go to bed and stay in bed. She .said she read a parenting book that suggested that
parents engage a normal bedtime routine and when it was bedtime that they shut the door and let
them J reassuring them,
the child cry for a period of time before checking on them,
them. and then closing the
door again and letting the child cry themselves to sleep and eventually learn to "settle" themselves.
Ms. Bervik said she tried this but her husband wouldn't allow her to do it more than two nights
because he didn't like the crying. Ms. Bervik's husband also said in an interview that he questioned
whether one of their children was biologically his due to Ms. Bervik's "unfaithfulness" and she said
she was never unfaithful to him and said she had never heard this allegation before. Her husband
said Ms. Bervik had only worked for four years of her life and doubted she would be able to
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independently maintain employment or housing and she denied this as well. Ms. Bervik added that
she was a single working parent before she met him ~d functioned well.
The caseworker interviewed Ms. Bervik's husband a few weeks later, on 10/23/06, and she was
asked questions based on comments her husband made during that interview. During that interview
Ms. Bervik's husband said Ms. Bervik was actively involved in "brainstonning" the bank robberies
and that she was a willing participant in them. When asked about this, Ms. Bervik said, "1 don't
''1 didn't know what else to do,
do. 1I
know.
know, 1I was willing to qelp but it was his idea." She also said, "I
couldn't go and get a job because they would find him" and said her husband couldn't get a job for
the same reason. She also said, "I could have left, but 1I couldn't take the kids." During that
interview, Ms. Bervik's husband apparently admitted to domestic violence in their relationship and
often punishing his wife and treating her like a child but said that when he struck her during the
standoff it was Ms. Bervik's idea and it was part of a plan so that she wouldn't be arrested and could
stay with the children. Ms. Bervik
Bem denied this and said that it was her husband's idea to hit her. She
said, "1 was to tell the cops I tried to open the door and he wouldn't
wouidn't let me and he hit me." She said
her husband suggested this because "he wanted me to be able to continue to breast feed Alyssa."
Ms. Bervik also said, "That's the story we concocted and the story 1I told the police" but she added
that she has since told her own lawyer that it was not the buth.
tluth.
Clinical Impressions

1. Based on information collected during this evaluation, Ms. Bervik does not meet the criteria
for an Axis I diagnosis.

2. However, Ms. Bervik exhibits personality patterns that are of concern. First, she exhibits
patterns of dependency on others that seem substantial and unhealthy. These patterns were
l1-year relationship with her common -law husband.
most obviously exhibited during her ll-year
Such dependency patterns are also indicated by psychologlcal testing, which suggested a
pattern of submissiveness to others, a desire to ha,e others take charge of situations in
which she is involved and thereby avoid personal responsibility for those situations. Testing
also ·suggested a tendency to project blame for problems onto others.
In addition, both testing and Ms. Bervik's own report during interviews indicate antisocial
behavior patterns on her part. She has a history of being married to men engaging in
dear knowledge of that activity. She reported buying a handgun
criminal activity and.with clear
for her second husband as he was unable to because he is a convicted felon. Ms. Bervik
reported moving into towns and knowingly and repeatedly accumulating debts with little or
no intention to repay them and then leaving town when payment was required. Ms. Bervik
admitted that she was involved in robbing banks with her husband but seemed to suggest
that she wasn't necessarily responsible for such behavior because robbing the banks was not
her idea. She said of the bank robberies, "I was willing to help but it was his idea." Ms.
Bervik also seemed to rationalize that robbing the banks was necessary and somehow
accept:2ble because the family was running out of money and had no other means of
acceptable
supporting themselves without being apprehended for previous crimes. When discussing
the bank robbery carried out by her sons, Ms. Bervik said, "I
"1 didn't like it, but what else are
do, we were running out of money."
we gonna do.
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Both Ms. Bervik's dependency patterns and her antisocial patterns have implications for her
future parenting, as will be discussed later in this report.
3. Both of Ms. Bervik's marriages involved verbal and physical abuse of her by her husbands
and she portrayed them as being extremely unhealthy. She repeatedly described herself as
"trapped" in the latter marriage and as having no control of the situation. Similarly, Ms.
Bervik repeatedJy stated that she was "brainwashed" by her husband and that is the reason
why she didn't intervene or try to prevent his abusive behavior of her and her children.
4. Testing indicates that Ms. Bervik's intelligence is in the average range and, alone, should not
have any negative impact on her parenting.
5. The examiner has significant concerns about Ms. Bervik's parenting ability and decision
making on multiple levels. A primary concern is the fact that Ms. Bervik
allowed!acquiesced!did not intervene or prevent repeated neglect and abuse of her children
allowed!acquiesced!did
by her husband. There are numerous examples of such neglect and abuse spanning the
duration of her marriage. Ms. Bervik reports that relative early in her current marriage, her
husband required her oldest son to engage in extensive cleaning rituals that could last for
hours and to soak his hands in undiluted bleach in order to rid them of germs. She did not
intervene or stop such behavior. Importantly, Ms. Bervik said that this occurred well before
her husband became verbally and physically abusive toward her. Ms. Bervik allowed her
children to stay in the family van when they were traveling for days at a time despite the fact
that it made it difficult for her children to 'walk and despite the fact that her daughter began
exhibiting problems with walking. Ms. Bervik failed to get any prenatal care for her youngest
daughter because her husband didn't want her to.
Ms; Bervik failed to provide her three youngest children with an opportunity to attend
school, and importantly, did not actively home sch)ol them herself. Even if her husband
objected to public school for the children, there is no clear reason why Ms. Bervik herself
did not take an active role in providing them with an education. Ms. Bervik allowed her
;older sons to drop out of school in the eighth and third grades, respectively, and admitted
that any instruction the parents provided occurred only inconsistently after that point: Ms.
Bervik chose not to try to prevent her older sons from robbing a bank and employing a gun
to do so, knowing that they were being exposed to extremely serious legal consequences.
Her rationale for not intervening was that there was no o1her alternative because the family
was running out of money.
When her sons were arrested and eventually put on trial, Ms. Bervik chose not to support
them and appears to have essentially left them to manage as best they could on their own
instead of approaching the authorities and taking responsibility for her actions and those of
her husband. As a result, it is possible that Ms. Bervik's oldest son will spend a significant
portion of his life in prison. When asked how she felt about her son facing up to 48 years in
prison, Ms. Bervik said, ''That's not good at all, I feel really bad, I wish I could have done
something differently but I felt trapped." It is not apparent to the examiner that Ms. Bervik
understands or is willing to admit that she played a role in what happened to her son and
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that she may have been able to help reduce her son's sentence by admitting her own role and
her husband's role. Ms. Bervik also allowed her younger children to be exposed to repeated
bank robberies and to be taught that this behavior was acceptable because it was only the
"government's money."

Ms. Bervik allowed her second son, who must have been about 15 at the time, to be
separated from her and forced to travel in a separate van with his older brother because the
two boys were c<¥1sidered "dirty" and could "infect" the rest of the family if they traveled
together. Both of her older sons were not allowed to be given hugs by Ms. Bervik because
they might infect her.
The examiner is very concerned about the degree to which Ms. Bervik is emotionally bonded
to her children and how much empathy she possesses as a parent. While file records indicate
very positive interactions between Ms. Bervik and her children during the few visits that
have taken place, Ms. Bervik seems to have a very limited understanding of how her children
may have been affected emotionally by the family's lifestyle and by all the dysfunction they
were exposed to. It is of extreme concern to the examiner that when Ms. Bervik was asked
how she felt about her son facing up to 48 years in prison, she displayed absolutely no
emotion when answering the question. It is not obvious to the examiner that she
understands the role she played in his predicament or that she shows true remorse for her
role.
Ms. Bervik repeatedly said during interviews that she was or felt trapped in her relationship
'While
with her husband and portrayed herself as essentially helpless to do anything about it. ·While
the examiner is cognizant of the dynamics involved in an abusive relationship and the
difficulty that women have in extracting themselves from such situations, Ms. Bervik's
explanations for why she stayed in the relationship are difficult to understand and accept.
Ms .. Bervik said she stayed in the relationship despite the extensive abuse she ~erienced
~erienced
Ms..
from her husband for the sake of her children. She said she could have chos~'k> leave the
relationship but said her husband would not allow her to take the children with her. Ms.
Bervik indicated. that if she had done so, her husband would have "hunted" her down and
•harmed her,; It seems apparent to the examiner that Ms. Bervik had at least two potential
•harmed
options available to her in that situation: leave without the children and immediately contact
the police (Ms. Bervik was clear in stating that she had no concerns that her husband might
in.any way) or find an opportunity and leave with the children and
harm the children in-any
immediately contact the police. Either way, it seems likely to the examiner that, given her
husband's criminal history, he would be quickly arrested and she would be protected from
con tacting the police was not an option because her
harm. Ms. Bervik. explained that contacting
husband led her to believe that "he had people out there on his side who could harm us if he
needed them to." This seems quite implausible to the examiner, especially given that Ms.
Bervik's husband appears to have been socially isolated for years. It seems quite possible to
Bervik.'s unwillingness to contact the police may have had more to do
the examiner that Ms. Bervik's
with protecting herself from prosecution for prior crimes than protecting her from potential
harm by her husband or his alleged associates.
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Recommendations
With regard to Ms. Bervik's ability and capacity to adequately parent her children in the future, the
examiner is concerned that she will continue to engage in behaviors that place her children at risk
for maltreatment and continue to inadequately protect them from such treatment. Ms. Bervik's
dependent personality patterns and her history of being the victim of domestic violence in both her
marriages place her at high risk for re-entering a similar relationship in the future, exposing her
children to another unhealthy family environment, and being unable to remove herself from such a
of antisocial behavior and criminal activities and the examiner is
situation. Ms. Bervik has a history ofantisocial
concerned that she will continue to engage in such acts and expose her children to them.
Importantly, the examiner has serious doubts that Ms. Bervik will be able to adequately protect her
of not doing so during the past ten
children from neglect and abuse in the future given her history ofnot
years.
Given that many of the examiner's concerns about Ms. Bervik's parenting capacity are related to
pervasive, ingrained personality patterns, it seems doubtful that conventional treatment will be able
to adequately address them. However, given that Ms. Bervik's children appear to have already "lost"
their father for the duration of their remaining childhood, it makes sense to engage Ms. Bervik in
treatment to determine whether the examiner's concerns can be addressed and her ability to
appropriately parent her children and adequately protect them can be improved. The examiner
understands that Ms. Bervik has entered a transitional living program and this seems to be an
appropriate starting point for treatment. Specialized treatment for Ms. Bervik's long history as a
victim of domestic violence is an essential and important part of her treatment. The examiner
would also recommend specific protective parenting education for her. Finally, long-term individual
psychotherapy is necessary for Ms. Bervik to address many of the concerns discussed in this report,
but particularly her dependency patterns, her antisocial behavior patterns, her apparent lack of
empathy regarding her children and what they have experienced emotionally, and her tendency to
project blame rather than accept responsibility.

David D. DeLawyer, Ph.D
Licensed Psychologis

DDD/dsh
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BVALUATION
PSYCHOLOGICAL BVALUATION
Pr~eedings:
EvaJuation to DetenniDe Defendant's Capacity to Understand PrO<leedings:

IDAHO CODE 18-211
At the request of The Honorable Judge Michael McLaughlin, District Judge

CASE NUMBER:

CR-FE-2007-OO005

DEFENDANf:

Faron Raymond Hawkins

DOB/AGE:
Date of Evaluation:

July 15,2010,
IS, 2010, August 4,2010
4.2010

AUTHOR:

Chad Sombke, Ph.D.

Licensed Psychologist

Description of the Nature of Examination:
Notification ofLack
of Lack of Confidentiality: Mr. Hawkins was referred for an evaluation pursuant
to Idaho Code 18-211. ordered by the Honorable Judge Michael McLaughlin,
McLaughlin. District Judge- Mr_
Hawkins was interviewed and evaluated in an interview room on the CCU side of the Ada County
Jail. He was informed that this evaluation was being undertaken to help the court determine his
the
current mental condition and whether he was competent to proceed and assist his counsel with 'the
presentation of a defense. He was told that all of the information reported. would be used to
to1d that I might have to testify in court about this
generate a report for the court. He was also told
of this. Mr. Hawkins appeared to be competent to
evaluation. He stated an understanding ofthis.
.'
understand what I was saying and make informed decisions about whether or not he was going to
participate_ He agreed to participate and he signed the informed consent form.

Evaluation Procedures:
Evaluation of Competency to Stand Trial-Revised (ECST-R)

Structured Interview of Reported Symptoms-2lld Edition (SIRS-2)
Discussion with Dennis Benjamin. Mr. Hawkins' attorney
Discussion with Dr. Michael Estess
Clinical Interview

2498 N. Stokesberry PI. Suite 160

Meridian, 10 83646
Meridian.

(208) 855-9922 Voice
(208) 898-9922 Fax
www.d1adsombkephd.com
www.d!adsombkephd.com
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Pertinent History:
The history summarized here represents a synthesis of self-report infonnation gathered from Mr.
Hawkins during the evaluation.
Identifying lnfonnationIBrief ~iaI History: Mr. Hawkins was a very difficult person to
of his severe level ofparanoia.
of paranoia.
interview and obtain meaningful information from because ofhis
Throughout the evaluation, he constantly thought that what be was saying was being monitored by
"them n and he was extremely
extrenle]y hesitant to open up and discuss his
bis life.
"them"
Mr. Hawkins is a 52-year-old married male who reportedly grew up in Idaho; however, he also
stated that he was bom and raised in Israel but refused to elaborate on that statement When he was
asked about being born in Israel, he stated that he could not talk about it. He was not willing to
provide much infonnation about his growing up experiences but it appears as though he grew up in
the Kuna, Idaho area with his biological parents. He would not provide any information about his
mother but he stated that his father is a retired engineer. It also appears as though his parents have
visited him in prison on a regular basis, because he stated that they have talked to him a lot about
his beliefs regarding his life and have encouraged him to receive psychiatric help.
Mr. Hawkins reportedly graduated from Kuna High School in 1976 and he stated that he was an
outstanding athlete who participated in football, basketball, track, and tennis. He stated that he was
going to attend Boise State University but he was recruited by the Defense Intelligence Agency
(DIA) and the Central Intelligence Agency (CIA) with the United States Government, so he began
of going to college. When asked about his time
working for those government agencies instead ofgoing
suppose to talk about that stuff"
worlcing for those government agencies he stated that he was "not suppOse
and he refused to discuss it further. However, Mr. Hawkins stated that he worked for those
government agencies for approximately 20 years on a contract basis. He also stated that he worked
invo1vin,g transporting goods for
as a truck driver during those same years with some of his jobs involving
those government agencies. He stated that he has lived in Montana,
Montana. North Dakota. California,
California.
Arizona. the eastern part ofthe
of the United States, and in Idaho.
Arizona,

Mr. Hawkins appears to maintain an elaborate delusional system that involves his belief that he has
worked for the CIA and the DIA and that agents for those agencies have been after him since 2003.
Hfe and denies ever
He does not believe there is anything wrong with his ideas regarding his life
experiencing any hallucinations or delusions. He does report having problems with his memory in
of things that have happened to him while working for the
that he has very specific memories ofthings
government, but he also claims to have "broken memories" that include bits and pieces of parts of
himself as
his life. He denies experiencing any significant anxiety or depression but he presents himselfas
being depressed with a flat affect. He also cried when talking
talldng about his children and when talking
about the possibility that his beliefs over the last 20 years have not been accurate. He stated that if
on]y delusions, then "I have thrown my kids away" for no reason. Mr. Hawkins
his beliefs are only
admits that he exhibits obsessive-compulsive traits in that he cleans obsessively and has to have
everything in a certain order. He denies ever making a suicide attempt and he is not currently
taking any psychotropic medications. In the past, he has been vel)' resistant to taking psychotropic
medications because he does not believe he is suffering from a mental illness. However, Mr.
Hawkins does appear to be suffering from a psychotic disorder with pronounced delusions that
have overtaken his life and impaired his functioning for many years.

Mr. Hawkins stated that he has abused Percodan and Lorcet in his life because he reportedly has
be has ever
''back problems". He also admitted to having used alcohol at times but he denies that he
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problem.. He stated that he has tried marijuana but he "did not h'ke it" and he
had an alcohol abuse problem.
"hash'l
denies ever experimenting with any methamphetamines. He also stated that he has abused "hash't
MiddJe East", which may have been part of his delusional system.
system_ Mr.
Mr_
while he was Hving in "the Middle
Hawkins admitted abusing other Il"pills"
were.
pillsu in his life but he was not sure what those pills Wefe_
Mr. Hawkins stated ¢at he was convicted of Bank Robbery in 1979 and he spent five (5) years in
of his prison time taking place in a federal facility in Oklahoma. He stated that
prison with much ofhis
in 2003 he felt as though agents from government agencies were out to get him. so he went into
farni1y, but every time he moved, the people who were after him somehow found
"hiding" with his family,
him. again. He stated that he was convicted in 2008 oftwo
of two (2) bank robberies that occurred in 2005
and in 2006. The authorities were looking for him for many months after the robberies until they
apprehended him in a campgrotmd in Oregon after a significant standoff. Mr. Hawkins represented
himself in his court case in 2008 and he was found guilty of robbing two (2) banks and sentenced
life_
to 30 yean; to life in prison. Mr. Hawkins denies having any otber arrests or convictions in his life.
half(1.5)
Mr. Hawkins stated that he manied his wife in 1991 after having dated her for one and a half(t.5)
years. They reportedly have three (3) children togctherwho are 14, 13 and five (5) years old. He
stated that his children
evel)'thing to him and he cried when talking about the problems he
has caused them throughout their lives regarding his possible delusional beliefs. He stated that his
children are wonderful kids who are extremely well behaved and loving. Mr. Hawkins is
with. his wife because of
reportedly still married but he is not sure how things are going to end up with
his lengthy prison sentence.

mean

Mental Status Examination:
During this evaluation, Mr. Hawkins came to the evaluation in full restraints and he was dressed in
regularjail
regular jail attire. He presented himself as extremely parcmoid
pmanoid and guarded and he was very
hesitant to discuss his life with this evaluator. He was skeptical ofthe
of the purpose ofthe
of the evaluation
evaJuation
but he did know that an evaluation was ordered to help detennine his competency to proceed. He
yepeatedly stated that he thought this evaluation would hurt him in some way, so he was cautious
lIthey" were
about what he said. He was focused on his beliefs that "they" were listening and that "they"
going to cause problems for him. if he opened up and talked about working for the government
agencies. He described "they" as being someone named "Nigel"
'Nigel" and agents who work for the

government agencies. He denied suffering from a mental illness and he was concerned about bcing
found mentally ill. Mr. Hawkins' insight into his mental illness is almost nonexistent, but his
insight into his current legal situation is rather good. His judgment appears to be totally controlled
by his delusional
delusionaJ beliefs. He described his affect as "alright" and he rated his mood to be a "seven
or eight" on a scale of I to 10 with one (1) being the worst he could feel and 10 the best. He was
oriented to person, time, and place and he presented himselfas
himself as somewhat depressed with a flat
affect. He was able to count backward from 20 to zero, recite the alphabet,
alphabet. and calculate serial
threes forward adequately. He had difficulty calculating serial sevens backward because he
reportedJy had difficulty focusing. He was able to recall who the Jast six (6) Presidents ofthe
of the
United States were in order and he was able to repeat four (4) numbers forward and only three (3)
numbers backward from immediate memory, which is consistent with having concentration and
attention problems that is commonly seen in individuals suffering from a psychotic disorder. His
abstract reasoning was very limited as evidence by his answers to the meaning oftwo
of two (2) simple
proverbs and describing how two (2) items are similar.
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Testing Results:
Mr. Hawkins was in full restraints during the evaluation and he was unable to complete paper and
pencil tests. In addition, Mr. Hawkins stated that he was told by the government agencies he has
reportedly worked for to never complete any psychological tests. Furthermore. he was extremely
hesitant to participate in the assessments that were administered to him. Therefore, the testing
focused on answering the competency related questions and also on looking at whether or not Mr.
Hawkins has been feigning his psychiatric symptoms.
Due to Mr. Hawkins' unsubstantiated beliefs about his involvement in the DJA and CIA, he was
administeRd the S1ructured Interview of
Reported Symptoms, 200 Edition (SIRS-2). The SIRS-2
ofReported
of dissimulation. It is considered to be one
was designed to evaluate malingering and other forms ofdissimulation.
of
the most comprehensive and valid instruments for distinguishing between malingering and
ofthe
honest responding. The SIRS-2 is made up of over 200 questions that are read aloud to the subject.
ModeJ, Mr. Hawkins' scores indicated that he was responding in a
Using the SIRS-2 Decision Model,
genuine manner and did not show any signs of malingering or feigning a mental illness.
In order to answer the court's competency related questions the Evaluation of Competency to Stand
Trial-Revised (ECST-R) was administered to Mr. Hawkins. The ECST-R is a semi-structured
interview designed to assess psycho-legal domains relevant to the legal standard for competency to
stand trial as propounded in Dusky v. United Stales
BeST-R yields scores on four (4)
States (196U). The BCST-R
scales including Factual Understanding of the Courtroom procedures (FAC),
(FAC). Rational
Understanding of
the Courtroom procedures (RAC), Consult With Counsel (CWC),
(ewC), and Overall
ofthe
Rational Abllil)' (Rational). The ECST-R also contains 28 items yielding scores on five (5)
Atypical Presentation response style scales that screen for feigning incompetence. Mr. Hawkins'
scores on the Competency Seales are as follows: T-scores for CWC = 83 (extreme impairment,
FAC
AC = 40 (no impairment), RAe
RAC = 72 (severe impainnent, definite certitude),
defmite certitude), F
Rational ~ 78 (severe impairment). In addition, four (4) ofthe
of the five (5) Atypical Presentation scales
of competency related
were elevated suggesting the possibility of some deliberate feigning ofcompetency
impamnem, which prompted the administration of
the SIRS-2. However, the SIRS-2 did not show
ofthe
impainnent,
any signs that Mr. Hawkins was malingering or feigning his mental illness. Mr. Hawkins did
exhibit good factual understanding of courtroom procedures, but his ability to consult with an
attorney in a meaningful and rational manner at this time appears to be extremely impaired. He
was consumed with the idea that he has been working for the DIA and the CIA and that they forced
him to engage in his criminal behavior. He believes that if he is able to tell his story in court, then
he will be allowed to go free. His delusional beliefs appear to be impairing his ability to make
rational and logical decisions regarding his case. Therefore, according to the scores ofthe
of the ECST
ECSTR.
R, Mr. Hawkins exhibited extreme and severe impairment in his ability to consult with his counsel
and his overall rational understanding and ability, respectively.

Summary and Conclusions:
Summary: Mr. Hawkins is a 52-year old married male who was convicted ofa Bank Robbery in
2008 after he allegedly robbed a bank in 2005 and another one in 2006. He was apprehended after
himself during his court trial. He was
a lengthy standoff in 2006 and he ended up representing himselfduring
subsequently convicted and sentenced to 30 years to life in prison. However, Mr. Hawkins
appealed his conviction saying that he was not competent to proceed during his court hearing and
therefore, should not have been found guilty of
his crimes. His appeal was recently upheld and it is
ofhis
this examiner's understanding that Mr. Hawkins is now being assessed for his current competency

to proceed with his court case.
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Mr. Hawkins was difficult to evaluate and extract meaningful infozmation from due to his extreme
of paranoia and fixed delusional beliefs. He believes that he has worked for the DIA and the
level ofparanoia
CIA for approximately 20 years and that he was forced by agents working for those agencies to
engage in his criminal behavior in order to keep his family safe. However, there does not appear to
be any evidence to support his claims that he has worked for any government agencies and it is
more likely than not, that he is suffering from a psychotic disorder that involves severe and fixated
delusional beliefs. He presented himself as being extremely paranoid and guarded and he was very
concerned about saying too much and having "them" and "they" retaliate against him in some
belief system is extremely elaborate and he reports having highly specific memories
manner. His beliefsystem
ofhis work within the government agencies. He believes he has spent time in the Middle East and
that he has been a government operative for many years. He reportedly thought the government
of his ear,
was tracking his movements with a "transponder" in his ear so he reportedly took it out ofhis
yet he continues to think that he is being monitored by the government Mr. Hawkins is extremely
resistant to believing that his ideas are delusional in nature and he does not believe that he is
mentally ill or has anything psychologically wrong with him. His parents have reportedly been
telling him that his memories ofworking
of working for the government are false and he has only recently
been able to slightly consider that possibility. He is terrified that ifhis memories are false then he
has reportedly "thrown my kids away" by engaging in criminal behavior fot' no real reason. Hc
presents himself as being depressed with a flat affect and he cried when talking about his children.
chiJdren.
There have been some questions regarding Mr. Hawkins deliberately making up his stories but his
scores on a well validated malingering scale showed that he was answering genuinely and he did
not show any signs of malingering or feigning his psychological symptoms.
As far as the competency related questions are involved. Mr. Hawkins did show an adequate level
of factual understanding of the court process~
process~ but his ability to effectively and appropriately interact

with his attorney is extremely impaired. He understands what he has allegedly done in order to be
arrested and he understmds the possible penalties ifhe were found guilty of the alleged crimes. He
has an tmderstanding of what the roles ofthe
of the key players in court are but he also believes that they
are somehow being controUed.
controlled. by the government agencies who are after him. He believes that if
he is able to tell the court his side ofthe
of the story regarding why he allegedly robbed the banks. he

beliefsystem
would be released and allowed to go free. ills delusional
delusionaJ belief
system is totally controlling his
decisions regarding his court case and he is currently unable to logically and rationally participate
in a court hearing. Furthennore, he does not appear capable of interacting with his attorney in a
logical or rational manner at this time and he is in need ofpsychiatric
ofpsychiatric 1Iea1ment.
1rea1ment. Psychiatric
treatment will hopefully alleviate, or at least diminish, Mr. Hawkins' delusional beliefs, which
would allow him to more rationally and logically participate in the court process. Therefore, the
diagnostic impression is as follows:

Diagnostic and Statistical Manual IV-TR (DSM-IV-TR) Diagnoses:
AXIS J:
AXIS IT:
AXIS ill:
AXIS IV:

AXIS V:

291.1 Delusional Disorder. Mixed Type, Grandiose and Persecutory
301.4 Obsesstve-Compnlsive
Obsessive-Compulsive Personality Disorder. by his self-report
Reported Back Problems
Problems related to the social environment and problems related to
interaction with the legal system: arrest
OAF:
GAF: 30: Behavior is considerably influenced by delusions and serious
impairment in communication and judgment
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Conelusions: & a result of
the information and observations obtained during this evaluation, it is
ofthe
this examiner's opinion that Mr. Hawkins does not currently understand the risks and benefits of
treatment and he does not have the capacity to make infonned decisions about treatment. He is
cwrently not receiving any psychiatric treatment for his psychiatric illness and it appears as though
he will need supervision, care, and treatment at a psychiatric facility in order to become competent
in the future.

Ability to Understand the Proceedin~
Proceedin~ and Assist Counsel: As a result of the information and
observations obtained during the current evaluation, it is this examiner's opinion that Mr. Hawkins
does have the capacity to understand the proceedings against him on a basic and factua11evel, but
he does not have the capacity to assist in his own defense in any logical or I'ational
rational manner. He is
extremely delusional and his delusional beliefs currently impair his ability to make rational
decisions about his case. He will need to receive psychiatric treatment in order for him to become
competent in the future. However.
However, it is possible that with proper treatment, he will be able to make
decisions that are in his best interest and be able to appropriately help in his defense. However,
However. at
this time, this examiner does not think Mr. Hawkins has the capacity to appropriately and
meaningfully assist in his defense.
Re~;pectfully
Re~;peetfully

submitted,

cl!i::l:pfiA,
ci!i::l:pffA, PJIJ.
P)f).

Date

Psychologist
Licensed Psych010gist
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M.D.

PSYCHIATRY
1471 SHORELINE DRIVe:

SUITe: 119
SUITE
BOISE. IDAHO a370~
a370~

OFFICE 2.08-345·2630
2.08-345-2630
DIPLOMAT 0' THE AMER'CAN BOARD
0,. PSYCHIATRY AND N'EUROLOGY
F'ELLOW AMERICAN P&VCHIATI't'IC ASSOCIATION

FAX 208-345-6504
E-MAII..NEESTESSMD@aWESTOFFICE.NET
E-MAII..IIlEESTESSMDlil>aWESTOFFICE.NET

October 15, 2010
Judge Michael McLaughnn, District Judge
Ada County Courthouse
200 W. Front Street
Boise, 10 83702
Re.:

The State of Idaho vs. Faron Raymond Hawkins
Case No. CR-FE2007-0000005

Dear Judge McLaughlin,
I have seen and evaluated Faron Hawkins as per your request by court order. The following things were
accomplished as part ofthis evaluation:
1.
2.
3.
4.
5.

6.
7.
8.

I spoke with Chad Somke, Ph.D. and reviewed the psychological evaluation that he has provided
to the court.
I reviewed a copy of the pre-sentence report that is dated April 1.
1, 2008.
I reviewed a polygraph report that is dated November 13, 2006.
I reviewed a copy of an opinion of the Court of Appeals ofthe State of Idaho that was filed
December 30,2009.
30/ 2009.
I reviewed records and spoke with the security, medical and mental health staffs of the Ada
County Jail where Mr. Hawkins resided in 2006 and 2007 prior to his trial, regarding his current
me{ltion that I also saw and spoke with Mr. Hawkins a number oftimes
legal difficulties. I might mefltion
during this stay.
I haVE spoken to Mr. Hawkins' defense attorney, Dennis A. Benjamin.
I have spoken to the prosecuting attorneys, Roger Bourne and Jan Bennett.
I have spoken to Mr. Hawkins' biological mother regarding developmental circumstances and
history.

9.

I have spoken to Mr. Hawkins' ex-wife, Darcy Bervik. Ms Bervik and Mr. Hawkins knew each
other 16 years, lived together for 15 years, never formally married, and did have three children,
together. Ms Bervik had two older children from a previous marriage.

I have seen Mr. Hawkins on several occasions in the Ada County Jail since he was placed in those
pa rticular circumstances in recent months. Mr. Hawkins has essentially refused to talk with me.
His attorney did visit him personally and requested that he speak with me, but Mr. Hawkins refused. I
have, however, spoken again to the security, medical and mental health staffs regarding their
observations alld interactions with Mr. Hawkins during his current stay.
It is my unders1anding that at issue is Mr. Hawkins' capacity to stand trial. As a function of my
evaluation of Mr. Hawkins, including the review of the above related collateral data, it is my opinion
there is no reason why Mr. Hawkins should not be able to confer with his attorney in his own defense
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and satisfy all of the other requirements that would allow him to be adjudicated to be competent to
stand trial.
I do not think Mr. Hawkins is psychotic. I do not think that he suffers from delusions. I think he would
justify the diagnosis of a personality disorder, mixed type, with narcissistic, sociopathic, and paranoid
features. I think he likelv
Iikelv gets situationally depressed. I think he has symptoms consistent with an
obsessive compulsive disorder.
It is my perspective that M r. Hawkins has been rather successful at presenting himself as though he has
perspective that this is a function of significa nt embellishment
symptoms of a psychotic illness. It is
of his personality problems as well as overt fabrication and storytelling in order to have himself viewed
as mentally ill.

mv

I might mention that I did have a telephone conference call with his defense attorney, the prosecuting
attorneys, and Dr. Somke, after I completed my evaluation. l explained to them, in great detail, my
clinical perspective and reasoning regarding my opinion.
If you would like any further information from me regarding the above, I would certainly be glad to try
and provide it.
Kindest Regards,

Michael E. Estess, M.D.

.~
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PROCEEDINGS
THE COURT: Good morning. Let's go ahead
and bring in the defendant, please, Counsel.
MR. MOORE: Judge, good morning.
THE COURT: Good morning. All right.
Again, good morning, Mr. Sutton. Ms. Bennetts is
here, and Mr. Moore is present, and Mr. Hawkins is
now present.
This is the case of State ofIdaho,
plaintiff, versus Farron Raymond Hawkins,
defendant. This is the time and date set for the
18-211 hearing. Let me take care of a couple of
preliminary matters.
I guess, first of all, is the State
ready to proceed?
MS. BENNETTS: We are, Your Honor. We may
need additional -- about ten minutes for
Dr. Estess to review about two more reports we got
this morning.
THE COURT: And is the defense ready to
proceed?
MR. SUTTON: We would ask the same courtesy.
My client has just given me something he wants me
to read. So if the Court would just indulge for
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maybe 15 minutes.
THE COURT: We will. We've got time. Let
me go through a couple of matters first.
This case was remanded back to this
court, and I wanted to address this issue of a
retroactive motion for hearing on a retroactive
psychology evaluation. I've had an opportunity to
read and review that. I spent a good part of the
week researching that issue.
And, in this case, it's a unique case.
The Court of appeals, after having this matter
appealed, determined that, quote, because it's not
possible to retroactively make a determination as
to Hawkins' competency at the time he was tried,
we must vacate the judgment of conviction, and
leave the State free to retry Hawkins, ifhe's
found to be competent to stand trial.
And my understanding is that decision
was -- that there was a request to have the
Supreme Court review that decision, and they
declined. I certainly -- there's clearly
precedent for a retroactive psychological
evaluation as pointed out in the briefing by the
State.
This court is bound by the doctrine of

Page 4
1
2
3
4
5
6
7

8
9
10
11

12
13
14
15
16
17

18
19
20
21
22
23
24
25

the law of the case, which is set forth upon the
appeals. The Supreme Court is deciding a case
presented states that in its opinion a principal
or a rule of law necessary to the decision, such
pronouncement becomes the law of the case and must
be adhered to throughout its subsequent progress,
both in the trial court and upon subsequent
appeals.
And I'll cite to you Stuart,
S-T-U-A-R-T, versus State, 134 Idaho 512.
Furthermore, the general rule is that on remand, a
trial court has authority to take action it is
specifically directed to take, or those which are
subsidiary to the actions directed by the
appellate court, cite State v. Hosey, H-O-S-E-Y,
134 Idaho 883.
And so the motion is noted for the
record. And the Court will decline to grant the
retroactive psychological evaluation, based upon,
I think the very clear, directive from the Court
of Appeals. And, certainly, if the State wishes
to submit a proposed order with a -- for the Court
to sign in that regard, it's certainly an issue
you may want to take up if this goes back again.
MR. MOORE: Judge, can we just ask you one
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question?
THE COURT: Yes, you may.
MR. MOORE: Well, we have prepared today
with Dr. Estess and Dr. Sombke to give the Court
kind of the -- not only the answers to its
of the
question, which is today's question ofthe
competency of the defendant, but also to give the
Court the retroactive view, the historical view,
of this as well.
And I think that Dr. Estess is going to
testify, if the Court will pe~it it, as part of
his testimony on today's question of competency
that in Dr. Estess's working with the defendant
and view of the defendant and knowledge of the
defendant, he would say that the defendant has
never been incompetent and he never -- is not now.
And there's no evidence to suggest that he ever
had a mental illness that would interfere with his
competency.
If the Court would allow us to put that
-before the Court -
THE COURT: That's perfectly permissible
during this hearing. I'm simply saying I'm not
going to go back and make a determination that, at
of the trial.
trial, he was competent.
competent, therefore
the time ofthe
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no new trial, therefore no new proceedings,
obviously. That was the import of my research.
MR. MOORE: I understand that.
THE COURT: But you may present -- that
clearly goes to the -- that's part of the opinion
that goes to the weight, and certainly the Court
can consider that.
MR. MOORE: The reason we think that's
significant is because we may ask the Court of
Appeals, if the Court finds today that he's
competent -- and part of that, if the Court finds
that he -- as we all perfectly well understand,
he's been competent the whole time. And there is
no reason, and never has been a reason, to find
that he was not competent.
If the Court makes that finding, or as
part of its specific finding, if it makes that
general finding, we may ask the Court of Appeals
to reconsider that question. Because it appears
to us that the -- that even though it's binding on
this court, because it's the law of the case, it's
just dicta, and that issue has never been before
the Court. The best we can tell, it was never
argued. And the Court just says that kind of in
its last paragraph and leaves everybody with their
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mouths hanging open.
And we think, as we've pointed out to
the Court in the briefing that we've done, that
there was no good legal reason for them to have
come to that conclusion. And we may ask them to
revisit that. But that's -- and I'll just tell
the Court that that's the direction we're going.
We understand, of course, that we have
to convince the Court, first, that the defendant
is competent now.
THE COURT: And that's the Court's
intention. At this point, we'll make a
determination after hearing the evidence today and
then move forward accordingly.
MR. MOORE: Thank you.
THE COURT: So with that, did the State have
any other preliminary matters before we take a
short recess, so the doctors and defense counsel
can review some new documents?
MS. BENNETTS: No, Your Honor.
THE COURT: Did you have anything else?
Mr. Sutton, do you have any other
preliminary matters?
MR. SUTTON: I do not. No, Your Honor.
THE COURT: The Court reviews this as the
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burden of proof rests with the State, so the State
will go first when we proceed.
MS. BENNETTS: Thank you, Your Honor.
(Offthe
(Off the record.)
(Recess taken from 9: 11 a.m. to 9:30
am.)
THE COURT: Be seated. The State's up for
CR-FE-2007-05. Counsel and defendant are present.
With that, did the State wish to make
opening remarks before you called your doctor or
your witness?
MS. BENNETfS:
BENNETTS: No, Your Honor. I guess I
would ask the Court we're going to be admitting
some documents, but I think Counsel may agree to
the admission of some ofthose.
of those. I think our
initial admissions would be Dr. Estess's report
and Dr. Sombke's report.
THE COURT: Any objection to those?
MR. SUlTON: No objections, Your Honor.
THE COURT: Those will be admitted.
MS. BENNETTS: And then I think, as we go
through, I can submit other documents, Your Honor.
But I'm ready to call Dr. Sombke.
THE COURT: Dr. Sombke, if you could come
forward, and the gentlemen in the blue coat will
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give you instructions, sir.
TIlE CLERK: Do you solemnly swear or affirm
that the testimony you will give in this cause now
before the Court will be the truth, the whole
truth, and nothing but the truth, so help you God?
TIlE WITNESS: I do.
TIlE BAILIFF: Please have a seat at the
witness stand.
TIlE COURT: You may proceed.
MS. BENNETTS: Thank you, Your Honor.
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EXAMINATION
BY MS. BENNETTS:
Q. Sir, would you please state your name
and spell your last name.
A. Chad Sombke, S-O-M-B-K-E.
Q. And, sir, what is your occupation?
A. I'm a psychologist.
Q. And how long have you been a
psychologist?
A. Since 2003.
Q. Would you please describe for the Court
your educational background.
A. I have a Bachelor's Degree in
Psychology. I got that in 1989, a Master's Degree
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in Psychology in 1993, and a Ph.D. degree in
2001.
Psychology in 200
I.
Q. And can you tell the Court where you
received those degrees?
A. The Bachelor's Degree was at Mankato
State University in Minnesota. And the Masters
and Ph.D. degrees were at Utah State University.
Then after that, I did an internship at Louisiana
State University for my year-internship. And I
earned my license to practice psychology as a
psychologist in 2002.
Q. All right. And where is that license?
A. Here in Idaho.
Q. Okay. And is that a board that you
have to take?
A. Yes.
Q. And you have passed that test?
A. Yes.
Q. And are you current in your board
licensing?
A. Yes, I am.
Q. And would you tell the Court where you
are currently employed or how you're employed.
A. I'm a private psychologist here in
Meridian, Idaho. I do 95 percent forensic work.
Meridian
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I do competency evaluations, risk assessments. I
do psycho-sexual evaluations. I'm a certified
psycho-sexual evaluator with the state. I'm a
designated examiner. I've been doing that since
2000.
And I also do preemployment evaluations
for the Ada County Sheriff's Department or the
police department, the Garden City Police
Department and the Ontario Police Department, and
also the D.E. for the evaluations for those
agencies.
Q. Okay. And just to back up a little
bit, what is the forensic evaluation? When you
say that you do a lot of forensic work, what does
that mean?
-
A. Court related work. It's mostly all -like I said, I rarely see individual clients. I
do -- like I said,. almost all of my work are
evaluations that are related to court.
Q. Okay. And a number, I think you
mentioned, are competency evaluations --
A. Yes.
Q. -- to determine fitness for trial?
A. Yes.
O. Okay. And you also mentioned "D.E.,"
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that you are aD.E.
What does that mean?
A. I'm a designated examiner, and thafs
somebody who goes into the hospitals who -- for
somebody who's been --THE COURT: The Court is familiar with that.
Proceed.
MS. BENNETTS: Thank you.
Q. (BY MS. BENNETTS) All right. Sir,
if you know a gentlemen
could you tell the Court ifyou
by the name ofFarron Hawkins?
A. Yes, I do.
Q. And how do you know Mr. Hawkins?
A. I met with him in July of this year to
do an evaluation.
Q. And is he in the courtroom today? Do
you see him?
A. Yes, he's sitting next to the counsel.
Q. Wearing the yellow?
A. Yes.
Q. And you indicated you saw him in July
and August of this year, 2010?
A. Yes, I did.
Q. Do you recall if there had been a time
prior to 2010 when you were asked to go out and do
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of Mr. Hawkins?
an evaluation ofMr.
A. Well, actually, I think it was in 2008
that an order for a 19-2522 evaluation, or
something like that was the order, that I was
supposed to see Mr. Hawkins at that time.
And when I was in the room waiting for
him, he came into the room. And I told him what
he was there for, and he declined to participate
in that evaluation, because he said he needed to
get clearance from his attorney or something like
that. So that was the first time I had met him.
Q. And back in 2008, when you were asked
to perform the 19-2522 evaluation, were you ever
able to complete that?
A. Oh, no.
Q. Okay. So Mr. Hawkins did not cooperate
at that time with that evaluation; is that
correct?
A. Right. As soon as he walked in, and I
told him what I was there for, he refused to
participate.
Q. Okay. Now, were you asked, in this
case, at this present time in 2010, by Dr. Estess
to see Mr. Hawkins and perform an evaluation?
A. Yes.
Page 15
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Q. Pursuantto an 18-211 order?
A. Yes, I was.
Q. And, specifically, you indicate that,
in a report that you prepared, that you met with
him on two occasions, two separate occasions?
A. Right. I believe the first occasion;
he refused to participate until he got clearance
from his attorney or something.
And then I went back in August, 4th I
believe, and was able to do the evaluation at that
time.
Q. Okay. And in your report to
Judge McLaughlin, you indicate you explained the
18-211 process to Mr. Hawkins; is that correct?
A. Yes.
Q. And how did you go about explaining
that to him?
A. I told him about it. And I believe I
-- there's an informed consent form also that he
read, and that describes the 18-211 procedures.
Q. And, specifically, when you explained
the procedures, does it include the fact that
you're evaluating whether or not he is competent
to understand the proceedings?
Absolutely, yes.
A. Absolutelv.
Page 16

1
2
3
4
5
6
7
8
9
10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

Q. And I assume the charges, and what the
clrarges and the penalties are for those charges?
A. Correct.
Q. And does it also explain to him that
you are evaluating his competency to be able to
assist in his defense?
A. Correct, yes.
Q. And as you explained those things to
him and had him read the informed consent, did he
appear to understand those things?
A. Yes.
Q. Did you have any concern that he was
not understanding what you were there for and what
you were doing?
A. No.
Q. Did it appear to you that he appeared
competent to make those decisions at that time?
A. Yes.
Q. And you indicated he did, in fact, sign
the form, the consent form?
A. It looked like he did, yes.
Q. Okay. Are you referring to some of
your notes?
A. rm referring to my evaluation, where I
said that he did sign an informed consent form.
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So
...
So...
Q. All right. And have you had the
opportunity to review your evaluation prior to
coming into court today?
A. Yes.
Q. Now, prior to actually writing this
report that you have referenced here, did you do
several things before actually writing the report
to Judge McLaughlin? Did you do things prior to
actually filling out the report?
A. I talked to Mr. Hawkins. I evaluated
him. I talked to him.
Q. And how long was your evaluation of
him.?
A. It was about an hour and a halfto two
hours.
Q. Okay. Did you administer any tests?
A. Yes.
Q. Which tests did you administer?
A. I administered the SIRS and the
Evaluation of Competency to Stand Trial, revised.
Q. What is the SIRS?
A. It is a Structured Interview of
Reported Systems, second addition. And that's an
malin~ering
assessment to determine if somebody is malingering
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a mental illness.
Q. And is that a test that Mr. Hawkins has
to fill out any questions and answer questions?
A. No. That test is completed by me
asking him questions and him answering them
verbally.
Q. Okay. And what is the ECST revised
report?
A. That is the competency evaluation,
where I ask him questions regarding the
court-related questions that are involved in
competency.
Q. Okay.
A. And he then answers them verbally.
Q. Okay. Again, he doesn't have to fill
out any paperwork?
A. Correct.
Q. Now, also prior to preparing your
report, did you have a discussion with
Mr. Hawkins' attorney at the time, Dennis
Benjamin?
A. I did, yes.
Q. And did you also have a discussion with
Dr. Estess prior to filling out your report?
A. Yes.
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Q. Did you do anything else other than
what you just described for preparing this report
for Judge McLaughlin, in your preparation for
this? And I'm just talking prior to this.
A. Not that I can recall.
Q. Okay. Do you recall if you had
reviewed, at the time you prepared this initial
report, any collateral infonnation?
A. I remember talking to Mr. Benjamin and
asking him or telling him that I would really like
to see the records from the prison, because I knew
he had been out there for a while.
And I've got -- I've been out -- I used
to work at the prison for eight years, and seven
years at a maximum security institution. And I
know that if somebody is presenting one way to me
in an evaluation, that it would be extremely
difficult to maintain that presentation throughout
the whole time at the prison, when they're being
observed 24 hours a day.
So I was really hoping to be able to
have access to the prison records prior to writing
my evaluation, but I wasn't provided those records
until after I had submitted my evaluation to the
Court.
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Q. Okay. And so I take it that prior to
submitting your report to the Court, that you were
SUbmitting
kind of struggling a little bit with this
evaluation.
Is that a fair statement?
A. It would have been better to have more
collateral infonnation, yes.
Q. Okay. And your initial opinion about
the defendant's competency in this report to
Judge McLaughlin was he was able to understand the
proceedings?
MR. SUTTON: Your Honor, I think she's
leading her witness. She can ask him what he
said.
THE COURT: Sustained. Rephrase.
Q. (BY MS. BENNETTS) What was your initial
take on this when you prepared your initial report
for Judge McLaughlin?
A. You mean the conclusion?
Q. Yes.
A. My conclusion with Mr. Hawkins was that
he did have a factual understanding of the
court-related procedures. But throughout that, my
whole interview with him, he was perseverating on
the fact that he was -- had been trained in~art
part
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of the C.I.A. and the D.I.A., and he had this
ofthe
government involvement. And he presented that
consistently throughout that interview with me,
and led me to believe, and to believe at that
time, that he was delusional in regards to his
interactions with those government agencies.
of that, you know, that
And because ofthat,
very fixed and, I guess, relevant delusion that he
had, that was the reason that I had, at that time,
found him not competent to proceed, because his
whole -- everything that he talked about had to do
with his government involvement and how that led
to his alleged crime.
Q. Now, since you prepared that report,
have you had the opportunity to review collateral
material that you did not have the opportunity to
review prior to submitting your report to
Judge McLaughlin?
A. I have, yes.
Q. And what collateral infonnation have
you reviewed?
A. I was able to get the records from the
Department of Corrections for the year and a half
or two years that he was out there. And I was
also able to review the notes from the
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psychiatrist out at the prison, notes from
treatment staff out at the prison. There was
quite an extensive pile of information that was
provided to me at that time.
I was also able to review some
evaluations more recently regarding Mr. Hawkins'
significant other, his wife, Darcy, and also
another report that was conducted on Mr. Hawkins
by Michael Johnston. And also I was able to speak
with Dr. Estess again, who had gained other
collateml information regarding Mr. Hawkins.
So there was quite a bit of information
that I was able to obtain and to, I guess, digest
after I had submitted the report to the Court.
Q. Okay. And we're going to kind of walk
ofthose,
through each of
those, starting with the Idaho
Department of Corrections record.
And I believe you indicated it was
about a year and a half, approximately May of 2008
through about May of2010, somewhere around that
time frame?
A. Yeah, a good year and a half, probably
two years or so, yeah.
Q. And did those records assist in forming
your opinion about Mr. Hawkins?
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A. Yes, they helped greatly, yes.
Q. Okay. And we'll getto that in just a
minute.
You also indicated you reviewed a
report from, I believe, Dr. Johnston; is that
correct?
A. Yes.
MS. BENNETTS: And rve shown Counsel what's
been marked as State's Exhibit No.3, premarked.
If you could show it to the witness, please.
Ifyou
Q. (BY MS. BENNEITS) Dr. Sombke, is
State's Exhibit No.3 the report that you
referenced?
A. Yes, it is.
Q. And who authored that report?
A. Dr. Michael Johnston.
Q. And what is the date that he authored
that report?
A. It looks like it was March 20th, 2008.
Q. Is that the report that you just
recently had the opportunity to review?
A. Yes, I saw that, reviewed it yesterday.
Q. Okay. And was that provided to you by
Mr. Sutton?
A. Yes.
Page 24

Page 23
1
2
3
4
5
6
7
8
9
10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

Q. Did this report also assist in forming
your opinion as you sit here today?
A. Yes.
MS. BENNETTS: I would ask to admit State's
Exhibit No.3, Your Honor.
MR. SUTTON: No objection.
THE COURT: It's admitted.
Q. (BY MS. BENNETTS) Now, you also
indicated that you reviewed an evaluation of a
Darcy Burbick that was prepared by someone by the
name of De
lawyer; is that correct?
Delawyer;
A. Correct, yes.
THE COURT: Ifwe could have Exhibit No.3,
please. And if you need to refer to that later,
we'll give it right back to you.
MS. BENNETTS: And if! could have
Dr. Sombke -- show him what's been premarked as
State's Exhibit No.4.
Q. (BY MS. BENNETTS) And if you can tell
me if you recognize State's Exhibit No.4?
A. Yes.
Q. What is it?
A. It's the evaluation of Darcy Burbick by
Dr. Delawyer.
Q. And when was that~repared?
that prepared?
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A. That was prepared -- it looks like he
did it in October of 2006.
Q. And was that a document, do you recall,
prepared for a particular purpose?
A. I think this was an evaluation on
Darcy, and I think it had to do with the custody
of their children.
Q. Okay. And is that a report that was
also provided to you by Mr. Sutton?
A. Yes.
Q. And is that a recent submission that
you have?
A. Yes. Yesterday.
Q. Yesterday?
A. Right.
Q. Your Honor, I would also ask to admit
State's Exhibit No.4.
MR. SUTTON: No objection, Your Honor.
THE COURT: It will be admitted.
Q. (BY MS. BENNETI) And this State's
Exhibit No.4, did that also assist in forming
your current opinion as to Mr. Hawkins'
competency?
A. Yes, it did.
Q. Now, the collateral information that
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you received from Dr. Estess, would you tell the
Court, in general tenns, what kind of collateral
information you received from him and his work in
this case?
A. Most of that came from an interview or
phone conversation that Dr. Estess had with Darcy,
and her impressions of Mr. Hawkins, and then also
Dr. Estess's impression of Mr. Hawkins following
his conversation with Darcy.
Q. Okay. And the information that
Dr. Estess provided you about Darcy's history with
Mr. Hawkins, was that consistent with State's
-Exhibit No.4, the report from -
A. It was. It was surprisingly
consistent, yes.
Q. Did those things that you've just
described from Dr. Estess also assist you in
forming an opinion that you have here today as you
sit here in court?
A. Yes.
Q. I have, as well, two other items that I
believe you may have reviewed. State's Exhibit
Nos. 1I and 2 have been premarked for evidence.
If! can show you those, and have you,
all, tell us what State's Exhibit No. 1
first of all.
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is.

A. It looks like a letter. I think I
remember. I did review this also. This is the
letter it looks like Mr. Hawkins sent to his
parents.
Q. Okay. And does it appear to be, if you
look at the last couple of pages, actually two
letters that were sent from the jail?
A. I think you're right. Correct.
Q. Were you aware of how these letters
came into the possession of -- I think you said
Mr. Sutton gave those to you?
A. No, these aren't the letters that
Mr. Sutton gave me. These are -- I think I've
gotten -- these are from Dr. Estess or from the
prosecution. I'm not sure.
Q. Okay. All right. But you have had the
opportunity to review these letters then -
-A. Yes.
Q. -- that Mr. Hawkins wrote?
A. Yes.
Q. And who did he write those letters to?
A. His parents.
Q. And did those letters also assist you
in forming
forminK the ooinion
opinion that vou
you have now?
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A. Yes, they did help.
Q. Okay. And then State's Exhibit No.2,
is that another document, I believe, that the
State did provide to you to review?
A. They did, yes.
Q. And what is that document?
A. It's an inmate grievance form. It
looks like it's from the jail.
Q. And what's the date on that?
A. 6-16,2010.
Q. Is that a grievance that Mr. Hawkins
wrote to jail staff?
A. It looks like it, yes.
Q. And did that also assist in forming the
opinion that you have today?
A. Not that much, not really.
MS. BENNETTS: Your Honor, I would ask to
admit, and I think it may assist the doctor, so I
won't ask for the grievance, but for the letter,
State's Exhibit No.1, to be admitted.
MR. SUTTON: No objection.
THE COURT: No objections? Admitted.
Q. (BY MS. BENNETTS) Just to clarify, did
you find any dates on the letters that were
written to Mr. Hawkins' parents?
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A. I don't recall that. It was my
understanding that he wrote them while he was in
the jail recently. But...
Q. But other than that, they're not dated,
specifically?
A. Not that I can see.
Q. All right. Thank you. All right.
Now, since preparing that report,
you've listed the various things that you've
reviewed to assist in fonning this opinion that
you have today.
Is there anything that I've missed that
you reviewed prior to coming into court today, but
after you wrote your initial report?
A. Not that I can recall.
Q. Sir, based upon all the information
that you have reviewed in this case that you've
just stated for the Court, as well as the
interviews and the things that you did in
preparing your report, the collateral information
that you've reviewed since you prepared that
report, do you have an opinion about Mr. Hawkins'
competency as you sit here today?
A. I do.
Q. And has vour
your opinion changed from what
O.
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it was in the initial 18-211 report?
A. Yes.
Q. And could you tell the Court -- do you
believe that the opinion you now hold about his
competency, that you hold it to a reasonable
degree of medical certainty?
A. Yes.
Q. And what is your opinion?
A. I believe he's competent to proceed at
this time.
Q. And when you say "competent," do you
believe that he has the capacity to understand the
proceedings against him?
A. Yes, he's always had that capacity.
Even in my initial evaluation, I thought he had
the capacity.
Q. Okay. And do you believe that he has
the capacity to assist his lawyer in defending him
in this case?
A. Yes, if he chooses to do so, yes.
Q. Would you explain what you mean by
that?
of being
A. Mr. Hawkins has a history ofbeing
evasive and resistant to working with people,
working with attorneys,
workin2
attorneys. working
workin2 with

•

Page 30

1
psychologists, mental health professionals. He
2
just doesn't like to comply with testing. He's
never really complied with a lot of testing, in
3
the psychological realm anyway.
4
5
So it seems to me that he just choses
6
not to do that. But he has the capacity to
7
participate meaningfully in his defense with an
8
attorney.
9
Q. But he would have to chose to do that,
lOin order for that to occur; is that correct?
11
A. That's my opinion, yes.
12
Q. But he has the capacity to chose to do
it?
13
A. Yes.
14
15
Q. Now, can you tell the Court why you
16
believe that your opinion has changed from the
17
initial report until today, after you've had the
18
opportunity to review other materials?
19
A. The main issue with Mr. Hawkins and his
20
competency to proceed, in my view, is that to
21
determine whether he was delusional or not. And
22
that -- to me, that's the biggest issue.
23
And at the time of my evaluation, he
24
presented as delusional, and I was interpreting
25
him as being
bein2 delusional about the C.lA. and the
Page 32
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D.lA. and all of the government agencies that he
says he was involved with that reportedly caused
him to allegedly commit his crimes.
So, at the time, I didn't have the
collateral information that I would like to have
had to be able to see -- if somebody holds a
delusion for that fIxed and for that period of
time, where he says it's been 20 years or more,
that delusion would permeate his life throughout
of his life, where it wouldn't be
all segments ofhis
just compartmentalized right when he talks in
court or whatever. It would be part ofhis
of his life.
And reviewing the collateral
information from the prison and the other
evaluations I saw, I saw almost no references to
the C.I.A., the D.lA., or government agencies.
It wasn't present in what Mr. Hawkins was telling
other people. So it was just -- it was just not
consistent with the true delusional disorder that
would have been in those other conversations.
He changed his story a lot in the other
information that I was -- the collateral
information. There was a lot of changes about his
stories, with his history, and with his wife, and
all that.
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And all that information leads me to
believe that he's not delusional. And I think a
lot ofthis
of this stuff are stories that he is just
telling people to try to benefIt his current
situation.
Q. Would you characterize it as
manipulation?
A. Absolutely.
Q. Would you characterize it as
malingering?
MR. SUTTON: Your Honor, she's leading.
THE COURT: Leading. I'll sustain.
Rephrase.
Q. (BY MS. BENNETIS) How would you
characterize the purpose that Mr. Hawkins believes
that -- what he's attempting to accomplish with
what he's doing here?
A. I don't think it's necessarily
malingering. Malingering is when you're
exaggerating psychological systems. He's never
said he's mentally ill. He's never said that he's
mentally ill or has a mental health problem. He's
presenting on the surface that he's got these
stories, and he's got these titles with the
government. but there's never been any evidence to
~overnment,
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that, and that they're just stories.
And, initially, like I said, I thought
they were delusionally based, where there was a
psychotic or psychosis element to it. But in
order for that to be true, then he would be
talking about these things in other areas of his
life, throughout the prison and all the other
encounters that he would have.
And that was never present with any of
the collateral information that I had. Even with
his wife -- or Darcy, there was hardly any mention
of that ever. And they lived in a van together
for two years, where that's all -- that's where
they lived. So they were always together. And
for him not to have that a part of his life during
that time, leaves me to believe that he wasn't
delusional.
Q. And so is this something that you
mentioned earlier about his choice to work with
his defense attorney? Is it similar where he
choses when to talk about the C.LA. and the
government?
A. That is my impression, yes.
Q. And is that your opinion that you have
Judge McLau,ghlin?
McLaughlin?
today as you sit here before Jud,ge
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1

So it was surprising for me to see
that. And it leaves me to believe that he's kind
of manipulating, playing around with the mental
health professionals too.
Q. And you indicated you also reviewed the
Ada County jail documents, that there were some
documents provided to you; is that correct?
A. I believe so, just some basic
information on -- in there. Some contact notes
and stuff like that.
Q. And was there anything in the Ada
County jail record that would indicate this kind
of government conspiracy?
A. No, I didn't see any -- hardly anything
like that.
Q. Now, in Mr. Delawyer's report, was
there any indication in there -- and this is the
report he did about Darcy -- about why there were
these bank robberies, why they occurred?
A. Well, in the report, from Darcy's
account, they robbed banks because they ran out of
money. And that was -- her whole account was that
they didn't have any other choices, and that they
ran out ofmoney,
of money, and they needed money, and there
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A. Yes.
Q. Now, you indicated that in reviewing
Dr. Johnston's report, that you had the
opportunity to do that before you came into court
today, but after you had prepared the report; is
that correct?
A. Right. I reviewed it yesterday.
Q. Okay. And can you tell the Court how
that psychological evaluation that was prepared
back in 2008 informed your opinion that you have
today?
A. Again, there was really no mention of
the C.LA. or the D.LA. or anything like that.
And another thing that he really
portrayed to Dr. Johnston is that he has these
other personalities, at least two other
personalities besides Mr. Hawkins, besides Farron.
He called them David and Able, I believe.
So he kind of presented himself as
somebody having multiple personality disorder when
he was talking to Dr. Johnston, but that was never
an issue when I talked to him. That was never
brought up. That was never even hinted at that
there was another personality or another person in
committing these crimes or doin,g
doing these bad
him committin,g
Page 36

were no other choices.
There was no -- hardly any mention of
that he was doing this because the C.LA. is
making him do it, or the D.LA.
D.I.A. is making him do
it, or anybody else is making him do it. It was
because they needed money.
Q. And, again, I think you said this, but
just to clarify, there wasn't any C.I.A.
information in Dr. Johnston's report; is that
correct?
A. Not that I recall. I mean, if there
was, there was maybe one mention of some sort of
government thing that he didn't go into, but not
in the sense that he told me about it, where it
was just permeating everything he thought about,
which was the government agency interactions. And
that wasn't there.
And Dr. Johnston, the most thing that I
came about -- came from with that is the
presentation that he gave him with the multiple
personality disorder stuff.
Q. And did he mention anything in State's
Exhibit No.1, which are the letters to his
parents again, aboQt C.LA.
C.I.A. or government theory
or anything like that?

9 (Pages 33 to 36)
Tucker & Associates, 605 W. Fort St., Boise, ID 83702 (208) 345-3704
www.etucker.net

000176

Ha~ns

State of Idaho v. Farron Hatltns

"

11/12/2010

Page 37

.
1
2
3
4
5
6
7
8
9
10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

A. I don't recall seeing anything in there
about the government agency stuff, in those
letters either.
Q. SO if Mr. Hawkins were delusional, is
that something that you would expect to see in
these other avenues he just talked about, in these
other areas of his life?
A. Absolutely. People who are delusional,
it's part of their life. And it just comes out.
They write about it all the time, and there was no
mention of
that in any of his writings.
ofthat
Q. And can you tell the Court what's the
difference between delusional and psychotic?
A. Well, a delusion is a symptom of
psychosis. Psychosis is a very broad term. It
encompasses hallucination, delusion, ideas of
reference. You know, there's a lot of different
types of psychosis. There's psychotic symptoms,
and delusions are just one type of psychotic
symptom.
Q. Is there anything in your review of
your materials that you described that would lead
you to conclude that Mr. Hawkins is psychotic?
A. No.
O. Now,You
Now, you actually rendered a DSM4
Q.

1
2
3
4
5
6
7
8
9
10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

•

Page 38

diagnosis of Mr. Hawkins when you prepared your
report for His Honor.
Do you recall that?
A. Yes, I do.
in front ofyou?
of you?
Q. And do you have that ip.
A. I do.
Q. Okay. If you could tell the Court, if
you're able to, how your opinion with regard to
the DSM4 diagnosis, that you previously stated
that -- when you first prepared the initial 18-211
report, has changed. And starting with, if you
can, with Axis I.
A. Well, like I said before, I no longer
believe he is delusional. I no longer believe he
has delusional disorder.
I do -- one thing -- something that was
consistent throughout the records and through his
presentation with me is that he does appear to
have some obsessive-compulsive personality
disorder, obsessive-compulsive traits, with the
cleanliness, and the orderliness, and rigidness,
and those things. And so that is a consistent
diagnosis that I would keep in this diagnostic
summary here.
of the other stuff
stuff. it's
But a lot ofthe
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based on faulty information. Ifs based on
incomplete collateral information that I did not
have at the time of the evaluation. So it's
really difficult to make a good diagnosis on
somebody who's not, in your own opinion, being
truthful to you. So you really don't know what
what's really going on with this individual, what
really his symptoms might be -- might or might not
be.
But, like I said, the one consistent
thing is that obsessive trait that he has.
Q. And is that something that would
interfere with his ability to understand the
proceedings or assist his lawyer in his defense?
A. No.
Q. Now, you indicated some things in your
initial report that I do kind of
want to go back
ofwant
through to help the Court understand, if you
changed your opinion with regard to that or not.
First of
all, you indicated that the
ofall,
defendant did have good insight into his current
legal situation. I think you said it was a rather
good insight.
Is that still accurate as you sit here
today?
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A. Yeah. There's -- yes, that is my
opinion that he still has good insight, and he
still understands the Court stuffvery well.
Q. Okay. And I think you also indicated
he had an understanding of the players, the roles
of the judge, the defense
of the prosecutor, ofthe
attorney, the jury?
A. Right. That hasn't changed.
Q. And you indicated that he understood
what he had done that brought him into the court?
A. Yes, he did.
-Q. And I think you also indicated that -
lefs see here -- that he denied experiencing any
delusions and denied experiencing any
hallucinations?
A. Correct.
Q. Okay. All right. And he had been very
resistant to taking psychotropic medication,
because he did not believe he was suffering from a
mental illness?
MR. SUTTON: Your Honor, again, I think the
doctor can respond with just asking a question
like: What did he observe?
THE COURT: Well, those -- I'm going to
overrule. I think those are specific as to what
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he stated. Overruled.
You may answer the question, Doctor.
MS. BENNETTS: Do you want me to reask it?
THE COURT: If you could break it down a
little bit. It was a bit compound. I'll sustain
on that.
MS. BENNETTS: Okay.
Q. (BY MS. BENNEITS) Did he tell you that
he had been resistant to taking psychotropic
medication?
A. He said he didn't to want take
medication, because he didn't think he was
mentally ill.
Q. Now, on page No.3 of your report, you
indicated that he repeatedly told you that this
evaluation would hurt him in some way.
Do you recall that?
A. Yes.
Q. Could you explain that to the Court
what he was telling you?
A. I really couldn't understand what he
was saying. He kept saying that he thought I was
going to hurt him in some way or another.
It's my impression that he wanted to be
found competent, so he could go
~o on with the court
Page 43
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hearing. And he was sort of afraid that what he
was telling me was going to lead me to believe
that he was not competent. And that was my
impression about him saying this is going to hurt
him in some manner.
Q. And has that opinion changed as you sit
here today in light of the collateral information?
A. What opinion, I guess?
Q. Your impression that he wanted to be
found competent.
A. Well, I think he probably still does
want to be found competent.
Q. Okay. And did you believe that he was
fully cooperative with you in this evaluation
process?
A. No. It was very difficult to get any
information from him. He wasn't -- like I said,
of the testing, I had to kind of
throughout a lot ofthe
-- he wanted to stop. And I said, then this is
meaningless if I don't complete this, and so he
would be willing to continue on.
It was like pulling teeth to get any
information out of him and to get any of the
testing completed from him. And he did
categorically refuse to any of the
cate~orically
Page 44
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paper-and-pencil testing.
Q. And by "paper-and-pencil testing," what
do you mean by that?
A. Like personality inventories,
personality tests that I would have liked to have
been able to administer to him.
Q. And he refused those?
A. He did. But at the time, he was wasn't
even able to. He was shackled to his waste, so he
wouldn't have been able to do them anyway. But I
had asked if him ifwe were able to work this out,
would he be willing to take these, and he said no.
Q. And those paper-and-pencil tests, the
personality tests, would that have been included
in the MMTI too?
A. It would have been included.
Q. And what is that?
A. Personality Assessment Inventory.
Q. And what kind of information would you
have been able to gather from that test?
A. Very similar to an MMPI. It's-they're very similar tests in the psychological
realm.
Q. But they're personality tests? They
help you to determine -he!J!you
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A. Right. They help in making diagnoses
on psychopathology and diagnosing mental illness.
Q. Okay. All right. And are there any
other paper-pencil tests the you would have liked
to have been able to give him, had he agreed to do
so?
A. I would have like to have given him a
IQ test. That would have been some paper and
pencil.
There was one other test that I would
like to have given him, but it wasn't necessarily
a paper-and-pencil test. This was just a
question-and-answer test.
But by the time I got done with what I
got done, he said, I'm done. I'm not going to
answer anymore.
Q. And that was about an hour or so, you
said?
A. It might have been two hours.
Q. Two hours?
A. Because the fIrst takes at least 30
minutes, and the other one takes about 30 minutes,
and then the interview. So probably about an hour
and a half, two hours.
Q. Now, in your review ofDr.
of Dr. Johnston's
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report back in 2008, was Mr. Hawkins cooperative
in allowing Dr. Johnston to do testing,
administering tests?
A. No. And that was another discrepancy
that I noticed, in that he told Dr. Johnston that
he didn't want to do the testing, because he
didn't want to hurt his case by being able to
represent himself. And that was my understanding
from Dr. Johnston.
But he told me he didn't want to do
paper-and-pencil testing because the C.I.A. and
the D.I.A. and the government agencies had always
taught him and told him never to answer -- never
to take those psychological tests.
Q. And why is that significant to you?
A. Because if the government had told him
that, and that was his story with me, it should
have been the story with Dr. Johnston. Because he
had been working, apparently, in the delusions or
in his mind, with the government for 20 years.
And so when Dr. Johnston asked him to
take these tests in 2008, if
that was true, then
ifthat
he should have told Dr. Johnston, I don't want to
do it, because the government -- I've been trained
not to do that. I've been told not to do that by
Page 47
letters from his two older boys.
A. Yes. I believe those boys, I believe,
are his stepsons. They're Darcy's.
Q. Yeah, they're Darcy's children.
A. I did see those.
Q. And you did review those?
A.
Yes.
~Y~
Q. In addition to which I provided you a
copy of the psychological evaluation of Darcy?
A.
~ Correct.
Q. And you, in fact, reviewed that report?
~ I did. Yes, I did.
A.
Q. And did you take that into account when
you changed your opinion from what it was before
to where it is today?
A. I did actually, yes.
Q. Okay. I believe I also provided you a
copy of Dr. Johnston's report?
~ Correct.
A.
Q. And, as I understand it, that's part of
his records that are contained within the
Department of Corrections?
A.
~ I'm not sure where they came
carne from.
Q. Were you ever aware of any incident
that took place at the state penitentiary back in
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these government agencies, which is what he told
me.
That should have been consistent
throughout that time, and it wasn't. He told
Dr. Johnston something totally different.
MS. BENNETTS: Can I have one moment, Your
Honor?
mE COURT: You may.
MS. BENNETTS: Your Honor, I don't have any
further questions of Dr. Sombke. Thank you for
your time.
mE COURT: All right. Mr. Sutton, you may
cross examine.
MR. SUTTON: Thank you.
EXAMINATION

BY MR. SUTTON:
Q. Good morning, Doctor.
A. Good morning, Counsel.
Q. Dr. Sombke, you and I had occasion to
visit in regard to some additional information
that my client wanted you to see.
A. Yes.
Q. And in that regard, specifically, he
wanted me to send to you, for your review, the

Page 48
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2007, where apparently a couple of inmates hung
themselves -- one inmate hung himself? Were you
aware of this?
A. I don't know. I stopped working there
1-in December of2005. So 1-
Q. You have no independent knowledge of
that?
A. No.
Q. Okay. Thank you.
Did anyone place any pressure on you or
implore you to take a second look at your frrst
opinion before you came to court today?
A. Pressured me?
Q. Yes.
A. No.
Q. When you first entered your first
opinion, is it your testimony that the prison
records that you spoke of were not available?
A. I didn't have those. Correct.
Q. But since the date of your first
opinion until today, you have had access to prison
records; is that correct?
A. Yes. Yes.
Q. All right. As I understand your
testimony,
past, you've worked eight years
testimo1!Y, in thej>ast,you've
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in the Idaho prison system, seven years in a max?
A. Yes.
Q. And you've seen prison records. You
know what the standard format is like?
A. Yes.
Q. You're versed in those reports?
A. Yes.
Q. In your review of looking at -- I
presume for consistency, do I understand your
testimony accurately that you did not fmd
consistency in this disclosure about interaction
with government, and government involvement,
between the reports from Dr. Johnston to yourself'?
A. From Dr. Johnston's?
Q. Yes.
A. Right. There was hardly any, if any,
reference to the government agencies, or about him
being trained in any manner.
Q. And that's an integral -- that presents
-- that played an integral part with you forming
your opinion about his competency. Is that true?
A. That is another piece of the puzzle,
yes.
Q. Do I understand your testimony
accurately that
thatyou
accuratelv
vou believe that Mr. Hawkins wants
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afraid ofthe
of the system because of his government
contacts?
A. Well, he told me it was because he was
told and trained not to take those tests by the
government agencies.
Q. Did you fmd any substance to support
his contention that he had C.I.A., D.I.A.,
government agency connections?
A. I don't know of any evidence to support
th~

Q. When you reviewed the evaluation of
Darcy, did her -- was her evaluation subsequently
different -- let me restate that, please.
Her explanation of why these bank
robberies occurred was substantively different
than what Farron Hawkins said to you?
A. Said to who? What Farron told me is
very different from what Darcy told Dr. Delawyer.
Q. Thank you for figuring out my question
and then answering it.
A. Okay.
Q. SO -- and Darcy, she said they just ran
out ofmoney
of money to rob banks?
A. That's what I read in the report, yes.
Q. And you considered that testimony
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to be found competent?
A. That's my understanding. That was my
belief when I was interviewing him before.
Q. You indicated you had met him on two
occasions. The first occasion, he refused to
visit with you?
A. In July of this year, yeah.
Q. Subsequently, in August, he did agree
to visit with you?
A. Yes.
Q. And during that visit, you were able to
administrator a number oftests to him?
A. A couple, yes.
Q. And as I understand it, the -- he just
refused to complete a couple of your tests that
you wanted, namely the paper-and-pencil test?
A. Well, he was going to refuse. Like I
said, he wasn't really physically able to complete
the tests at that time, because his hands were
shackled to his waist.
But I had asked if we could work around
that, he didn't -- he just said, I'm not going to
do that.
Q. SO this decision not to do that, not to
participate, would you say it was because he is
Page 52
whenever you -- that report whenever you made your
subsequent opinions you've made here today?
A. Yes.
Q. Do you recall what Farron told you the
reason was why the bank robberies were occurring?
A. He told me that the government agencies
had been after him, and they were threatening his
family ifhe didn't do these things for him.
Q. Again, I may have asked this
previously. But you found no significant degree
of consistency between the findings of
Dr. Johnston and yourself'?
A. In regards to what, I guess?
Q. The reason for him committing these
crimes, his explanation for why these events took
place.
A. I don't recall -
-Q. Was there consistency between
Johnston's report and your evaluation?
A. I don't recall him talking too much
about the crimes with Dr. Johnston.
But one thing that was discrepant is
that he talked to Dr. Johnston about -- he alluded
to having multiple personalities. And he never
mentioned that, or this was never even a
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1
. consideration of mine when I was talking to him.
2
Q. You indicated that his
3
obsessive-compulsive trait, you think, existed
4
4
throughout your interaction with him; is that
5
5
correct?
6
6
A. I think that's very consistent. I
7
7
think he does have obsessive-compulsive disorder
8
8
and personality disorder.
9
Q. Do you believe that would prevent him
9
10
10
from providing assistance to his counsel in court?
11
11
A. No.
12
12
Q. You believe he has a good insight of
13
13
whafs
woofs going on in these proceedings as he sits
14
14
here today?
15
15
A. I believe he has very good insight of
16
16
16·
whafs going on.
17
17
Q. Okay. Do you believe he understands
17
18
18
what brought him to court?
19
19
A. Yes.
20
20
Q. Is it your opinion today that you don't
21
21
believe that he is mentally ill?
22
22
A. I don't believe he's got a delusional
23
23
disorder.
24
Q. You don't believe he has a delusional
. 24
25
25
disorder?
Page 55

A. I do not believe he has a delusional
disorder.
Q. Is it accurate to say that after two
hours of his testing that you provided to him that
he is the one who shut down the meeting?
A. When I was talking to him?
Q. Yes.
A. Yeah, I mean, it was -- it had been
going on for a while. And he said he was done.
This was the last -- I barely got the last one
done, and that was the research. I barely got
that completed before he said, I'm not going to
continue anymore.
Q. Doctor, let me ask this question, if!
may: Do you believe it's possible that another
doctor with your same skills, your same degree,
your same experience -- similar experience, could
derive a different opinion than the one you are
presenting here this afternoon -- or this morning?
A. Regarding his competency?
Q. Yes.
A. Like I said, the whole issue with his
competency goes down to whether he is delusional
or not. And it's possible that some other
psychologist
psycholoJl;ist might
mi~ht see him as delusional. But if
Page 56
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diagnosis at this time?
A. The obsessive-compulsive disorder.
ll?
Q. Well, I thought that was Axis II?
A. Well, there's obsessive-compulsive
disorder and obsessive-compulsive personality
disorder. And I, actually, think he meets both
criteria
Q. Okay. So he's got an Axis I and II?
A. That's -- I think so, yes.
Q. Okay.
A. Like I said, it's really difficult to
make an accurate diagnosis when you're not really
getting the full story.
THE COURT: Any questions in light of
Court's?
MS. BENNETTS: No, Your Honor.
THE COURT: Mr. Sutton?
MR. HAWKINS: I would have things to say.
THE COURT: Well, just go through your
attorney, Mr. Hawkins.
MR. HAWKINS: I don't think he's prepared,
for one thing. For two, the things that he said
there that had to do with Mr. Estess, that was not
injail.
in the prison. That was injaiI.
THE COURT: Mr. Hawkins, if you want to get
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they have access to all of the information, all of
the collateral information that I have, I think
it's reasonable for any mental health professional
to believe that he's not delusional.
Q. Thank you, Doctor.
MR. SUTTON: I have no further questions,
Your Honor.
THE COURT: Redirect?
MS. BENNETTS: None, Your Honor. Thank you.
THE COURT: I just have a couple of
questions, Doctor.
Q. (BY THE COURT) Dr. Johnston, in his
report, did point out a provisional bipolar, not
otherwise specified, and a psychotic disorder not
otherwise specified.
Did you -- in your evaluation with Mr.
Hawkins, did you find any of
those Axis I
ofthose
diagnoses to be the case?
A. Not the bipolar disorder. Did you say
psychotic disorder not otherwise specified?
Q. Yes.
A. That's a very broad diagnosis that
encompasses a lot of
the mental health issues,
ofthe
and
...
and...
Q. Do you think he has any Axis I
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up and testify, you'll certainly have that
opportunity.
Mr. Sutton, did you have any questions
of Dr. Sombke?
MR. SUTTON: Your Honor, if! may, and I
think I've already asked this question.
THE COURT: We'll give you another
opportunity.
FURTHEREXANITNATION
FURTHER EXAMINAnON
BY MR. SUTTON:
Q. For purposes of clarification, I think
my client has some concerns.
I did deliver to your office two
letters that were written by his oldest step-boys?
A. Yes.
Q. Is that correct?
A. Yes.
Q. And there is a number of
things
ofthings
contained in that, in those letters; correct?
A. Yeah -- yes.
Q. And you reviewed all of
the information
ofthe
that they presented?
A. I did, yes.
Q.
O. And I believe I called you
vou yesterday~
vesterday,

1
2
3
4
5
6
7
8
9
10
11

12
13
14
15
16
17
18
19
20
21
22
23
24
25

•

Page 58

and again this morning we talked, to make certain
that you had reviewed those.
Have you weighed -- excuse me -- the
information contained in those letters?
A. Yes, I did look at this information,
yes.
Q. And to allay my client's concern, you
did specifically look at those letters and review
those letters, so that you felt you were
conversant with them to be able to determine what
weight you would place upon them?
A. Right. Yes. And also, I don't know
where they came from, or how we received those, or
of that information.
any ofthat
Q. Okay. ThaDk you.
MR. SUTTON: Your Honor, no further
questions.
MS. BENNETTS: Nothing on that, Your Honor.
THE COURT: May this witness be excused?
MS. BENNETTS: We may ask him to stay, Your
Honor-Honor-
THE COURT: All right.
MS. BENNETTS: -- in the event that
Mr. Hawkins does testify.
THE COURT: Doctor, you get to stick around.
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TIlE WITNESS: Okay.
TIlE COURT: Call your next witness.
MS. BENNETTS: Thank you. Dr. Estess.
TIlE COURT: Dr. Estess, the gentleman in the
blue coat here, Lee, will give you some
instructions.
TIlE CLERK: Do you solemnly swear or affrrm
that the testimony you will give in this cause now
before the Court will be the truth, the whole
truth, and nothing but the truth, so help you God?
DR. ESTESS: I do.
TIlE COURT: You may proceed.
MS. BENNETTS: Thank you.
You might want to make sure you grab
the top of
that before you pour the water. There
ofthat
you go.
DR. ESTESS: Thanks.
MS. BENNETTS: You bet.

EXAMINATION
EXAMINAnON
BY MS. BENNETTS:
Q. Sir, could you tell us your name and
spell your last name.
A. Michael Eggeling Estess. That's
E-G-G-E-L-I-N-G, and E-S-T-E-S-S.
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Q. Sir, what is your current occupation?
A. I'm a medical doctor, and I specialize
in psychiatry.
Q. And how long have you done that
profession?
A. Well, II graduated from medical school
in 1966, and I finished my residency, four years
of psychiatry and neurology, in 1970. And I've
been in the practice of psychiatry since then.
Q. And are you board certified?
A. Yes, I'm board certified in psychiatry
by the American Board of Psychiatry and Neurology
in 1973.
Q. Okay. And, sir, what is your current
occupation in terms of your employment? What do
you do every day?
A. I, basically, just am in private
practice and always have been.
Q. And do you work specifically at the
Ada County jail on occasion?
A. Not on occasion. I've been the
consultant to the Ada County jail for -- since
1973. And -- but since 2005, I have had a clinic
there, and now have three Master's-level social
workers, and I go there weekly or biweekly, and
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2417 from the telephone from the Ada
I'm on call 24/7
County jail.
Q. What kind of work do you do, first of
all, in the jail? What is your specific job
purpose?
A. I just see and evaluate inmates with
respect to whether or not they have significant
problems, or need care or treatment, primarily
with medication.
And I also assist the jail with housing
and placement and people that have behavioral
problems and need some sort of a particulat
approach to those behavioral problems, as well as
mental problems.
.
And I advise the doctor, who's the
medical director there, and the two nurse
practitioners, one being a nurse practitioner, and
then the social workers on my view of how they
ought to approach certain problems.
Q. And if you see a need for an inmate who
needs prescriptions, do you prescribe medication
for mental health?
A. Well, I discuss that with the inmate,
and if they want to take medicine, and if it's
reasonable, I do.
reasonable.
Page 63
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Q. And how often do you think you would
1
have had contact with him?
2
A. Oh, not very much. I talked with him.
3
4
And, more importantly, even though I saw him
individually, more importantly, with inmates that
5
have potential problems, the social workers that
6
7
work at the county jail had frequent contact with
almost all inmates particularly if they have
8
problems. And security officers have a great deal
9
of contact with them.
10
And much of what I do in the
11
corrections setting, and it was true in the
12
prisons as well, where I worked for 24 years, the
13
security officers and the observations of security
14
staff and other members of the jail staff are
15
really quite important and quite helpful to me to
16
detennine
17
determine whether or not a person has legitimate
18
mental health problems.
Q. And when you had contact again with
19
Mr. Hawkins back in the time frame of2006 through 20
2008, did you also discuss Mr. Hawkins with the
21
folks that you just talked about, your staff, as
22
well as the jail and security staff at the jail?
23
A. Oh, yes, many times. A number of
24
times, actually.
25

•
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And if they're not competent to say yes
or no, then we do it sometimes involuntarily.
of your duties in
Q. And, sir, as part ofyour
your career, have you evaluated a number of
patients with regard to competency to proceed to
trial?
A. Yes.
Q. Could you tell the Court if you know a
gentleman by the name of Farron Hawkins?
A. Yes.
Q. And how do you know Mr. Hawkins?
A. I first saw Farron -- I believe it was
in '06. That's what I think. But I went in when
he was entered into the Ada County jail. I saw
him on several occasions in '06 and '07 prior to
his trial and stuff like that.
Q. And is he seated in the courtroom here
today?
A. Yes.
Q. All right. Now, did you have contact
with Mr. Hawkins, on occasion at least, when he
was in the jail, as you've described being
approximately '06 to April of'08, in that time
frame?
A. Yes.
Page 64
Q. And at the time that you had
Mr. Hawkins in the jailor that you saw him in the
jail, did you ever prescribe any medication for
him?
A. I think I gave him -- offered him some
Prosaic, and I think he would take it. I think
the depression is an off-and-on problem with
Mr. Hawkins. And I think he took Prosaic for a
little while, but I don't think he took it very
long.
Q. And Prosaic would be to treat
depression?
A. It's an antidepressant, yes, ma'am.
Q. And during the time that Mr. Hawkins
was in the jail, again, the time frame we talked
about was 2006 to 2008, did he require any other
mental health treatment from you or your staff?
A. No, not really. It was just all a
matter of placement and management with respect to
housing and things like that.
Q. And so, at that time, did you believe
that he suffered from any mental illness while he
was in the jail, at least that you were aware of,
of.
with what you talked about, the connections that
you had?
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A. No, nor did any of the other mental
health staff, who talked with him and were aware
of how he conducted himself, what he talked about,
and how he behaved.
Q. All right. And those are things that
you would rely on in forming your opinion; is that
correct?
A. Yes, ma'am.
Q. Now, did you have an opinion at all
about him, in terms of multiple personality
disorder or anything, at the time that he was in
the jail in 2006 and 2008?
A. Yes.
Q. Could you tell the Court what your
opinion was at that time?
A. I thought he was a very arrogant
narcissi, paranoid, inadequate, dependent,
dishonest, antisocial character. And an angry,
petulant, manipulative, deceitful, and dishonest,
and coy -- thinks more of his intelligence than he
has, and presents himself in that smart-aleck kind
of sarcastic, pseudo fashion.
That was the problem that he -- he sort
of wants to play games, mind games, with people,
and he doesn't understand that oeoole
people understand
Page 67
otherwise.
I mean, conversation is cheap, and
people can say anything they want. But there must
be some other collateral, clinical evidence of
what a person represents.
And the one thing that everyone came to
the conclusion about when they interacted with Mr.
Hawkins is that he was a manipulative, dishonest,
obsessive-compulsive, paranoid character who was
not mentally ill. No one in the jail thought he
was. I certainly didn't think he was. I thought
he got depressed.
He was actually a very sad character,
but I think he is a sad character because he is so
inadequate and dependent. He's dependent on
control. And -- so you know he's a sad guy, but I
think people like Mr. Hawkins are really sad.
Q. Okay. And so fast forwarding to
2010,
approximately May of 20
I 0, did Judge McLaughlin or
you conduct an 18-211 evaluation of the defendant
to determine whether or not he was competent to
stand trial at this time? Do you recall?
A. Yeah, I recall the order. I don't
recall the dates or anything like that.
Q. Okay. All right. And your focus would
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more than he does. And he has an exaggerated
notion about his ability to manipulate and
maneuver.
And what he doesn't understand is the
importance of consistency. And he -- he's
inconsistent. He's affectively and cognitively
appropriate, which means there's no incongruity
with regards to how he presents himself and what
he says. The way that he tries to present the
silliness of delusions -- and a delusion if! may
defme it -- you didn't ask me.
Q. If you would defme it for the Court.
A. As Dr. Sombke said, a delusion is a
psychotic symptom, like a hallucination. A
delusion is a belief system. It's an illogical
thought or idea that the person believes, which is
not true, and which is not subject to rational
argumentation and discussion. That is a delusion.
As Dr. Sombke said, the people that are
legitimately psychotic have a rather consistent
way of either hiding or presenting systems and
of psychosis. What people say, like no
signs ofpsychosis.
matter who they are, is not nearly as important as
how they present affectively, how they present
behaviorally. and how thev
they oresent
present themselves
behaviorallv.
Page 68
be to determine whether or not Mr. Hawkins could
.have
.have the capacity to understand the proceeding and
assist in his defense.
Is that correct, essentially, what you
do with an 18-211?
A. Yes.
Q. And did you ask for some assistance
from Dr. Sombke in order to fulfill your
obligation to his His Honor?
A. Yes.
Q. And you heard Dr. Sombke speak here in
court today; is that correct?
A. Yes.
Q. Okay. And we'll get to that in just a
minute.
Now, did you, in fact, conduct your own
competency evaluation of Mr. Hawkins as best you
could under the circumstances?
A. Yes.
Q. And, first of all, were you able to
speak with Mr. Hawkins and interview him in order
to fulfill His Honor's order of an 18-211?
A. Yes. I spoke with him several times,
and all he ever said to me was he didn't want to
talk to me unless he talked with his attorney.
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Then he told me he didn't want to talk to me, and
then he wouldn't talk: to his attorney.
And I just assumed he wanted to play
opossum and make it hard for me to do this
evaluation, but I went ahead and conducted those
things, which I thought were relevant to the
evaluation and important. And I did what I
thought was adequate and reasonable to conclude or
to form some opinions.
Q. Okay. And in coming to those
conclusions, you did a number of things; is that
correct?
A. Yes, ma'am.
Q. And you've listed some of those on
State's Exhibit No.5, I believe.
MS. BENNETTS: And if we could have State's
Exhibit No.5 shown to the witness.
Q. (BY MS. BENNETTS) Dr. Estess, just to
take you through those, I believe Nos. 1 through 9
are the things that you did prior to preparing
your report to Judge McLaughlin; is that correct?
A. Yes. As it turns out, that's not all I
did, but I left a couple -- I left some out.
Q. All right. And so, for the record, I
wanted to 11;0
throu11;h them.
go through
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If you could tell the Court what you
did, and then we'll have the things that you have
done since that time.
A. Okee dokee.
I spoke with Dr. Sombke. I reviewed
the presentence report that was dated April the
1st of'08. I reviewed a polygraph report that
was dated November the 13th of'06. I read a copy
of the opinion of the Court of Appeals of the
State of Idaho from December 30th of '09. I
reviewed records again and spoke with the staff.
And I went over old records and
contemporary records of Mr. Hawkins since he was
in the Ada County jail. I spoke with his defense
attorney Dennis Benjamin. I spoke with the
prosecuting attorney, yourself, and Roger Moore.
I spoke with Mr. Hawkins' biological
mother on the phone at some length. I spoke with
Mr. Hawkins' ex-wife, who was -- I refer to her as
his wife, and she wasn't his wife, his common-law
wife. They were never formally married. I've
talked with her at least twice, if not three times
about his history and information.
And the other thing I did was I called
and talked with the chief social worker at the
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Idaho Department of Corrections, who I've known
for many, many years, and had her look into
whether or not there had been any treatment of
Mr. Hawkins from a mental health perspective. And
she couldn't find any records.
I also spoke with Scott Ellison, who is
the psychiatrist out there now. I believe he
started the 1st of201O, and he couldn't remember
anything about Mr. Hawkins. As it turns out, he
did see -- when I reviewed all the records
subsequently, and just recently, medical records
of the Department of Corrections, Dr. Ellison did
see him. But in any event, I reviewed those
records.
Let's see. The other thing was -- I
can't remember ifl
if! reviewed -- I think maybe I
did. Because I reviewed a letter that he had
written -- I can't remember the time, but I think
I reviewed the letter prior to that -- you know,
the letter that he had written chastising his
parents for, you know, talking to me and that sort
of thing.
That was four pages. I think it was
two letters, actually. And let's see. And that's

--
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Q. Okay.
A. That's all I can remember what I did.
Q. And did you also -- I think you may
have said this, but did you review Dr. Sombke's
psychological report from back in -- well, it's
not dated, but the initial 18-211 evaluation?
A. Yes. Sure I did. I reviewed his
report, and I spoke with him --Q. All right.
A. -- to some length.
Q. And have you spoken to him since you
prepared your report?
A. Yes, on a number of occasions.
Q. All right. The letter that you -- or
the two letters that you indicated you reviewed in
which Mr. Hawkins sent to his parents, I believe
it's State's Exhibit No.1. I just want you to
take a look at it and make sure we're talking
about the same letters that your reviewed.
MS. BENNETTS: And if we can show him
State's No.2 or at least pull State's No.2, I'm
going to ask him about that as well.
THE COURT: I've got Nos. 3, 4 and 6.
MS. BENNETTS: It hadn't been admitted to
Madame Clerkyet.
yet.
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THE COURT: It hasn't been admitted.
Q. (BY MS. BENNETIS) First of all,
Dr. Estess, if you could take a look at State's
Exhibit No.1 and tell me if you recognize that.
A. Yes, ma'am.
Q. And what are -- what is State's Exhibit
No. I?
A. It's a letter that was produced by
Mr. Hawkins to his mom and dad. There appears to
be two of them, but they're well written and long
and stuff.
if you could look at
Q. Okay. And then ifyou
State's Exhibit No.2.
Did you have an opportunity to review
that as well, prior to coming into court today?
A. Yes; ma'am, in some recent time, but
subsequent to my report.
Q. Subsequent, okay.
And did that assist you at all in
forming an opinion that I'll be asking you about
for the Court here in a moment?
A. Yes, ma'am.
MS. BENNETTS: May I admit State's Exhibit
No.2, Your Honor?
MR. SUTTON: No objection.
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THE COURT: It's admitted.
-Q. (BY MS. BENNETTS) Now, in addition -
and I realize some of these things you reviewed
after you prepared your report. But I wanted to
ask you about whether or not you reviewed any
police reports related to the robberies and the
of Mr. Hawkins?
Oregon arrest ofMr.
A. Yes, I've reviewed some investigative
reporting, FBI reporting. I don't know the date,
of Mr. Hawkins prior to his
but it was interviews ofMr.
trial. And I have reviewed some other police
reports, material, that had to do with the
police's interaction or the authorities's
interaction with Mr. Hawkins, you know, during his
airest
arrest and after his arrest.
I've also reviewed the transcripts of a
number of the hearings that were held prior to his
trial. And then I've also reviewed a great deal
of the transcript of the trial, where he
represented himself. And I've had an opportunity
to review all of that.
As well as, I've had an opportunity to
review all of the medical records at the Idaho
Department of Corrections. And I've had an
opportunity to review Dr. Michael Johnston's
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psychological evaluation, as well as Dr. Dave
Delawyer's psychological evaluation, which were
done back in '06.
Q. And those two last reports that you
mentioned, Dr. Johnston and Dr. Delawyer's
reports, were those reviewed today?
A. Yes, ma'am.
Q. Provided to you today?
A. Yes, ma'am.
Q. All right. Now, the information that
you obtained from Mr. Hawkins biological mother,
what was the nature ofthe
of the information that you
believed important to form an opinion in this case
that you obtained from her?
A. I just took an ordinary developmental'
history about her and her family and about
Mr. Hawkins. I approached it just like I would if
Mr. Hawkins was a patient of mine. I told her who
I was, what I was doing, and why I felt it would
be useful if I had an opportunity to visit with
her about Mr. Hawkins.
And she was quite nice, and she was
very pleasant, and she was very infonnative. And
of significance, not only did she give me some
historical developmental
devel()pmental data, which -- again, one
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of the things that's really hard when you tell
lies, it's really hard to be consistent.
It's kind of like what your parents
told you: If you never lie, you never have to
worry about what you said. And when you don't
tell the truth, you run into it.
And there's so much discrepancy in the
stories that Mr. Hawkins tells that he's obviously
an incredible liar. He tells untrues to the
service of various things; basically what he wants
to get accomplished.
And, actually, his mother told me that
she was sort of perplexed by Mr. Hawkins, even
developmentally. He did okay in high school. He
grew up. He had a sister, who he has routinely
said was mentally ill. And he's even told people
at the jail that they were going to kill him, just
like the people at the state hospital killed his
sister.
Well, he had a sister who went to the
state hospital. She never talked, and she died at
the age of 12 in the Idaho state school. The
notion that she was mentally ill was not true and
all that.
But the thing that even -- and then

19 (Pages 73 to 76)
Tucker & Associates, 605 W. Fort St., Boise, ID 83702 (208) 345-3704
www.etucker.net

000186

state of

Idah~

v. Farron

Ha~ns

11/12/2010
Page 77

...

1
2
3
4
5
6
7
8
9

10
11

12
13
14
15
16
17
18
19
20
21

22
23
24
25

J

•

Page 78

•

when there was a time Mr. Hawkins worked for his
parents, he worked for his dad, drove a truck.
But his mom said it was really sort of a problem,
because she did the scheduling and the books. And
they would have a schedule for Mr. Hawkins, and he
didn't usually follow it. And they never knew
where he was or what he did.
She clearly kind of
accommodated some
ofaccommodated
unreasonableness on Mr. Hawkins' part. And I
think without appreciating it, they enabled some
immature and very narcissistic behavior in
Mr. Hawkins.
They have no idea what that is like.
They are not very psychologically minded, at least
she's not. I'm sure the husband and his father is
not.
They're very well-meaning and nice
people. I didn't ever meet or talk to the dad.
And I might mention that I didn't really try to
talk to the mother. I just called, and she
answered the phone.
So she gave me quite a bit of
the
ofthe
history about his subsequent relationships. She
told me about his initial criminal involvement.
She basically -- in a very -- and, of course a
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clinical significance, aside from his
developmental history, which really just
consistently underscores his personality issues
from my perspective.
Q. And why is that, Doctor?
A. Well, it's just consistent with what
you see clinically with what I've seen in the last
few years. And it's consistent with the kind of
history you get from other people.
Like, you know, now that I've had an
opportunity to collect data and information, you
know, I was -- well, anyway. The thing that is
of the material, and
significant in the review ofthe
Dr. Sombke eluded to this, and it was true in my
conversation with his mother, was what didn't come
out.
In other words, the mother and father
had no notion that he might be saying things that
were illogical, unreasonable. They never thought
he was mentally ill. They never thought he was
unusual or strange. He never talked with them
about conspiracies. He never talked with them
about the government. He never talked with them
about any this material that he subsequently has
talked about over the last, vou
you know
know, number of
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years.
Now, you could say, well, hejust
didn't want to share that with them. But as
Dr. Sombke pointed out, people that are
their being,
legitimately psychotic, it's part of
oftheir
and they don't -- they can't selectively present
the signs and symptoms.
the things that Mr. Hawkins
ofthe
And one of
has done rather consistently is he's been
inconsistent. And he has selectively presented --
sometimes more intently than others, he has
selectively presented that information that would
make it appear as though he was controlled by
outside forces, that he might be mentally ill.
So it was what she didn't say and what
she didn't have a feeling for, and that was --
they thought he needed to see somebody, because he
was engaging in behavior that got him in trouble.
But they ever saw him as mentally ill, or unusual,
or strange, or inappropriate in his speech or his
behavior or his conversation, which really is
interesting, and certainly is consistent with the
opinion that I have contemporarily formed about
his circumstances.
O. Okay. And similarly,you
similarlY, you spoke with,
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as you said, his -- who we'll call his wife,
common-law wife, Darcy Burbick; is that correct?
A. Yes, ma'am.
Q. And was that also consistent with your
conclusions based on your conversations with her?
A. Very. She gave a very -- I talked with
her a great deal, and she gave a very
reasonable -- even kind of a history about how she
met, and what she did, and how they lived, and why
they did it. And she's a reasonably bright lady
of college. And this was her
with two years ofcollege.
second involvement.
And they met in a truck stop and that
sort ofthing,
of thing, and dated for eight or ten months,
and then started living together and stuff. And
her husband had killed himself, her first husband,
her husband that she was married to and the father
of her two children. He was an oil field worker,
and he didn't want to have a second child. And
that's why they broke up. She got pregnant the
second time. He didn't want the first child.
But, anyway, she got some money from
his death, and then the children got social
security. So Mr. Hawkins talked her into going
back to North Dakota, and they built a house with
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the money that she got from her deceased husband.
And they didn't have enough to do it
all, so they put some on credit cards. But they
never borrowed any money, according to Ms. Hawkins
-- I mean, to Darcy.
And then that's when she got the postal
job, and he helped her do that, and then they
moved to Montana and she started work. She sort
of
always worked.
ofalways
It was when Mr. Hawkins represented to
Darcy that he couldn't get pregnant, because he
didn't have spenn, and he had been told that he
couldn't get anybody pregnant -- and, obviously,
this was untrue. And then when she got pregnant,
he had already started being physically abusive to
the boys and her on a regular basis. And he never
was physically abusive, that she knew, to the --
to any of
his children.
ofhis
But when she got pregnant, he got even
more possessive once the child was born. And he
never let his three children go to school. They
never let them have friends, never let them go and
do this sort of thing.
In any event, after a couple of
kids or
ofkids
so -- I think I can remember the time frame -- she
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wasn't comfortable keeping her children away from
school in that community, where she had grown up
or was well known. And that's why they came back
to the Boise area, because she wasn't comfortable
with that.
But his children, he regularly used a
PVC pipe and other kinds ofthings,
of things, and he
deprived them of food and made them wash their
hands a bunch of times. And/or if they went to
the store, they had to take their clothes off and
take two or three showers, as part of his OCD
stuff.

But he also was quite cruel with
respect to the physical abuse and emotional abuse.
And he even starved them. He didn't -- he also
made them do calisthenics at night after his three
children had gone to bed.
So what's interesting is that even as
she lays out this history, which sounds
interesting enough, the history she gave in '06 is
very similar so Dr. Delawyer's report. But she
was -- what was interesting is that, it's like
with the mother, she never had any feeling that
there was any conspiracy. She never had the
feeling that there was anv
any control. She never
feelin~
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heard those stories.
What she heard early on in their
relationship was he represented, and he
represented this other others, but he represented
to her, and it was pretty consistent, that he had
an important job in Washington, and that he had
money in assets. And so, therefore, he was a
substantive person.
So he held out his relationship to the
government as something that just underscores his
authority and his power. And that's kind of
always how -- and she thought, oh, well, he treats
my kids nice, and he has money, and he has assets,
and he was working at the time, and they were
dating. But he subsequently held his relationship
with the government out as something that was
positive. That's how he presented it to Darcy.
And
...
And...
Q. Was there talk of
Nigel and C.I.A. and
ofNigel
things like that?
A. No, nothing. There was nothing that
..was
was -- nothing that made her think at all that he
was being controlled or that he even thought he
was. You know, as things went forward, she --
actually,
actuallv, I don't know what she knew or what she
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didn't know from the trial or how to participate.
But, again, what was really interesting
about her history was what wasn't there with
regard to anything that might be interpreted as
illogical, inappropriate, or delusional, or
anything like that. She saw him as not wanting to
work, as being very controlling.
-And when they came back here -
Q. Boise, you mean?
l O A . -- to the Boise area after she wasn't
of the
11
comfortable staying in North Dakota, one ofthe
off the social
12
things that happened, they did live offthe
13
security money from her fIrst husband. And then
14
what happened was -- the reason they got into the
15
homeless situation is that Mr. Hawkins got picked
16
up for petty theft, and there was a warrant out
17
for his arrest. And so they couldn't go and get a
17
18
job anymore, and that's when they started living
19
in the van.
20
And he continued to be physically
21
abusive and emotionally abusive to her. And when
22
they were driving around in the van in Utah,
23
Montana, Wyoming, Idaho, and what not, if she did
24
something to interfere with the children's play
25
station or something
somethin~ like that, he would have his
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two children pull her hair and scratch her. She
was incredibly tonnented
tormented lady, and I think feared
for her life, and I think that's why she stayed
for so long.
The ftrst two years of
that marriage,
ofthat
that did not occur. But he became more
controlling as his children got older and stuff
like that, but certainly was -- and then what
happened was they did run out of money. And he
he--in order to get money, she indicates that he
taught the children to rob banks, the two older
boys.
It was the second boy he tended to beat
the most and stuff like that. But it was the boys
-- he told the boys and her that it was important
for them to rob banks, because he was to important
to the family. And ifhe was caught and got in
trouble, the family would not be as well off, that
he needed to be available for the family.
She represents that they robbed quite a
number of banks. They used primarily a note. But
then on the last occasion when they get caught, I
think it was in Colorado, they used a gun which
they had, and Mr. Hawkins recommended that. Then
they
theY 12;ot
lZot in trouble. And now the 26 year old,
old. I
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think, gets out in 18. He's incarcerated. The
little boy went to juvenile corrections and all of
that.
She -- again, if she mentioned the
government or the whole -- it wasn't the C.I.A.,
but it was his relationship to the government was
also something that made him important as opposed
to controlling him. So that's what I mean by he
altered his stories.
And people that knew him really well
of him as overtly paranoid. They
never thought ofhim
saw him as controlling, and dominating, or
obsessive, and a clean guy, but they mostly saw
him as cruel and manipulative.
So -- which is interesting because, as
Dr. Sombke said, people who are legitimately
psychotic are strange in their thoughts, and the
people around notice it. Those kinds of things
are really easily noticed by families.
And when they are not there -- it's
just like the Department of Corrections records,
when that history is not available from people
that are around, just like when he had been in the
Ada County jail as long as he has, there's people
noticinlZ
noticinl2; appropriate thoulZhts
thoul2;hts and ideas and
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peculiar thoughts and ideas, so that there's some
rrre, but there's some
smoke. You may not see the nre,
smoke. If people are legitimately psychotic -- I
mean, people just can't fake it.
So what didn't come out of my
conversation with Darcy was very signif'tcant.
signiftcant. And
then she subsequently, of course, was arrested,
but not for long. And she subsequently went to a
women's shelter where she stayed for a year and
three quarters. She was there by herself for a
year and went through counseling, and her children
spent a month with Mr. Hawkins' parents.
And then they into foster care here in
Idaho, and then went to the women's shelter with
her down in Colorado. And they all were in
psychotherapy. Now, they're in school and stuff
like that.
But anyway, so that's -- I'm sorry
that's overstated, too much talk. I apologize.
Q. No. And I think just to back up a
little bit -- so I take it that this delusion
would have permeated things that you just talked
with Darcy and the defendant's mother.
So I take it that the C.I.A. and the
government
penneate into the
lZovemment conspiracies
consoiracies did not oermeate
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infonnation that you're well aware of that
jail information
you've described; is that correct?
A. Thafs correct.
if s not in the lDOC records that
Q. And ifs
you reviewed? Did that come out --A. That's correct.
Q. Okay. And what about in the letters
that he wrote to his parents, State's Exhibit
No.1?
A. Well, they're great letters. You know,
they're full of untrues. Basically, he
misrepresents things.
But the thing about the letters is
they're logical. They're goal directed. They're
organized. And in some cases, there's some really
nice stuff. He even gets about as reflective as I
would think he would ever get when he questions
his own judgements, and he gets concerned and
starts sounding like he's getting a little maudlin
because of some of his own judgements or some of
his own decisions, which he actually says in the
letter.
But what he doesn't say is there's no
conspiratorial -- there's no inappropriate
psychotic process here that -- it just doesn't
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come out. He's mostly talking about how people
don't treat him right, and how I am an agent of
the prosecutor, and other people are this and
that, and he's already not trusting his attorney.
But he's so narcissistic and has such
an exaggerated notion of his own ability, he
thinks he can tell stories and get away with it.
But he thinks he knows more than anybody else, and
he can represent himself That's what is kind of
silly, but it is consistent with his personality.
So those letters, you can ask me about
the grievances. No, those letters are very, very
telling. Here he is upset about the fact that his
mother visited with me, which might make her a
witness, and on and on, and then he apologizes.
But it's not a disjointed letter. It
is a normal letter. It's not truthful in some
areas, but it's just a letter. And it doesn't
indicate that anything is inappropriate. That's
the thing about that stuff.
Q. Okay. And then what about State's
-Exhibit No.2, the grievance, as an example of -
A. Again, in recent times, this was a June
thing. And the kind of thing that matters to me
my
given in mv
is I've seen thousands of grievances ~!ven
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many years at the prison, where I mainly also was
just a contract person, but -- and in the county
jail.
And grievances are very telling. I
mean, when people articulate or explain why they
don't like what was going on, they -- some people
do it better than others, because Mr. Hawkins is
bright, and he expresses himself well. And he had
just an ordinary problem where he felt he was
shorted money, and he wasn't being treated
properly, which he articulated in a logical and
reasonable fashion, even though I have no idea
whether it was reasonable.
But his presentation of it and the
written word is really quite appropriate. I mean,
it's reasonable. Ifs easy to understand.
There's nothing in it that would reflect peculiar,
unusual, or psychotic process.
Now, you can imagine that a lot of
grievances that we have reviewed, hundreds, you
know, every month -- that I don't review all of
those, of course -- but you can imagine, because
we have so many people that are legitimately
psychotic in the county jail, and you can imagine
there are a lot of people that kind of have weird
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things wrong with them, crazy and organic.
In any event, you can imagine how some
of the grievances look. This is a normal
grievance from a normal guy, and he got his
problem resolved. And at the end of it, the
inmate says, I have reviewed the response and of
the people they get responses from, the security
staff and stuff. And he accepted the responses of
the security staff. He checked "I accept the
response." So, I mean, it's just a grievance.
The fact that -- what'S, again,
important about it is it's not there. There is
nothing there that would reflect illogical,
inappropriate thought process. And as Dr. Sombke
pointed out a number of times, legitimately
psychotic people cannot pick and choose when they
present psychotic symptoms. They can hide them,
but they can't pick and choose.
Q. All right. And it's fair to say you've
had a wide range, not only at the time frame to
look at in the all the work that you've done, but
you've had specific examples that you've reviewed?
A. Yes.
of that, all ofthe
of the
Q. And so based on all ofthat,
information that I got about what you've reviewed
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that you just talked to the Court about on this
comprehensive review that you've done, do you hold
an opinion as to the defendant's, Mr. Hawkins,
capacity to understand the proceeding against him
and to assist in his defense at the present time?
A. Yes, ma'am.
Q. Do you hold that opinion to a
reasonable degree of medical certainty?
A. Yes.
Q. And what is your opinion?
A. I think he is perfectly competent to
meet all the criteria that would allow him to be
determined competent to stand trial. There's
nothing about him, in my opinion, that would
preclude his ability to confer with his attorney
in his own defense or to understand the nature and
circumstances of his legal difficulties.
I think I would see him as perfectly
competent.
Q. Okay. And do you have an opinion or a
diagnosis, a DSM4 diagnosis, that you could offer
the court in terms of, for example, Axis I?
A. Well, you know, I'm not sure that he is
so dysfunctional because of his OCD that I would
see that as anymore than personality problems. I
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don't think he's -- but, you know, I wouldn't
disagree with Dr. Sombke, who I have a great deal
of respect for.
And, you know, he thinks it's an Axis I
diagnosis. I think he's more dysthymic. I think
he gets depression. I think it's situational. I
think he doesn't have a recurrent major
depression.
I think a lot of his depression and
dysthymia is narcissistic entry, which is just
somebody that wants to get something and doesn't
get what they want, and so they get sad, or they
get found out, and they get unhappy.
We treat that all the time. It's
called dysthymia. And I don't think he has a
major depression. I think most of his problems
are personality problems. And I've diagnosed him,
I think, as having a mixed personality disorder.
I really think he does have some legitimate OCD
symptoms.
I think he has the mixed personality
disorder, as I indicated earlier. I think he's a
self-centered, narcissistic, paranoid, which just
means insecure and inadequate, which means he sees
the world as threatening, antisocial. He's
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comfortable with doing illegal things, and the
kind of person -- and I think all of that, you
need to understand that those diagnoses, those
personality diagnoses, really reflect an
inadequate, dependent, insecure person
developmentally, which is what is so sad about
those things, because it makes him a very
unsuccessful person.
And so his personality problems are the
biggest thing in my opinion. And then he doesn't
have any other significant medical problems in his
level of functioning. Other than the legal issues
and his incarceration, he would really be rather
good. I mean, obviously, he got away with his
behavior for an awful along time before he got
caught.
Q. But certainly not the personality
disorder that you've talked about and
referenced -- those things would not preclude him
from being competent to understand the proceeding,
have the capacity to understand, as well as assist
his defense lawyer?
A. Not at all.
Q. Okay. And so I take it, and I think
you said this, but I want to make sure I
Page 96
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understand that you -- in your opinion, he is not
psychotic and not delusional; is that correct?
A. That is correct.
Q. Now, you also indicated you reviewed
portions of pretrial transcripts, as well as
ofthe
portions of
the trial transcripts; is that
correct?
A. Yes, ma'am.
And-
Q. Okay. And-THE COURT: What we're going to do is we're
going to take a quick break. So we'll take a
ten-minute break. We'll be back at quarter after
the hour.
(Off the record.)
11:17
(Break taken from 11 :05 a.m. to 11:
17
a.m.)
THE BAILIFF: Court back in session.
THE COURT: You may be seated. All right.
We're back on the record folks in the State of
Idaho versus Farron Hawkins. And counsel and
defendant are present.
And you may continue with your direct
examination of Mr. Estess.
MS. BENNETTS: Thank you, Your Honor.
O. (BY MS. BENNETTS) Dr. Estess, I did
!l.

want to take you back to something I should have
asked you earlier. And I know that
Judge McLaughlin knows your qualifications and
background.
But if you could, for the record, tell
the Court what background you have in working with
the Idaho Department ofCorrections
of Corrections you've
mentioned a couple of times.
A. Yes, ma'am. Since I've been in private
practice here in 1973, I started seeing inmates at
11
the Idaho Department ofCorrections,
of Corrections, that is in
12
the old prison. And then when we moved out -- the
13
department moved out into the desert in the early
1470's.
15
Then I was basically a consultant for
16
the Idaho Department ofCorrections
of Corrections and the
evaluation and care of inmates, and specifically
17
18
the supervision and direction of the evaluation
19
and treatment ofthe
of the Idaho State Department of
20
Corrections maximum security facility for very
21
violent criminal offenders, which is unfortunately
22
where they put the penitentiary instead of a state
23
hospital.
24
So, basically, I did that until the
25
late '90s. And the maximum security
securiJy facility
1
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wasn't built until 1989, but -- so for over 20
years, I've evaluated and treated almost every
violent criminal offender in this state, and in
that general context. And so I've had a lot of
experience with inmates and victims.
Q. Now, when we broke, I was starting to
ask you whether or not you had reviewed portions
of pretrial transcripts in this case from back in,
I believe it would be, 2006 through about May of
2008.
A. Yes, ma'am.
Q. And did you have an opportunity to do
that before coming into court today?
A. Yes, ma'am.
Q. Do you recall specifically the portion
of transcripts that you had reviewed?
A. Gosh, no, a lot. I mean, you know --
Q. Did you review pretrial hearings?
A. I read all of those. I read those.
But the biggest part of
that is with the trial
ofthat
transcript. You know, but the pretrial things
were -- again, it really was fairly consistent.
It lies in the face of common sense that somebody
could be involved in that sort of circumstance and
do as 11;ood
good ajob.

1

Q. SO based on all those things, you have
an opinion that he was able to do that in, I think
you said, an adequate way?
A. Well, it was determined by people that
know a lot more about the law than I do that he
was doing it in an adequate way. It seemed
adequate to me, but I don't know the law enough to
know whether or not he's doing what needs to be
done or not. But it was determined by all the
people that know the law that he was doing it well
enough to represent himself.
Q. And do you base that on statements that
were made throughout the course of the transcripts
that you?
A. Yes, ma'am.
Q. By the Court and by -A. Yes, ma'am.
Q. Now, based on your comprehensive review
again that you've talked about at length here
today, as well as -- and I want to you include the
things that you did back in 2006 and 2008, when
you saw Mr. Hawkins in the jail, and speaking with
the staff, and all the things that you've talked
about -- do you have an opinion as to whether or
capacity to understand
not the defendant has the c~acity
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Relatively speaking, I think it was not
particularly good. And to have some sort of a
disabling mental illness, and Mr. Hawkins
certainly did okay, even though I thought he
wasn't very good on what he did.
Q. And by "very good," do you mean by
representing himself at trial?
A. Yes, ma'am, in such a way that the
lawyers and judge involved in the circumstances
thought he was being -- he was quality doing it,
which is very significant.
Q. And just to be clear, so Mr. Hawkins
through the pretrial proceedings was able to file
motions to be heard by His Honor and things of
that nature; is that correct?
A. Yes, I sawall of that.
Q. Okay. And Mr. Hawkins was able to
question witnesses, both on direct examination and
cross examination during the trial?
A. Yes, ma'am.
Q. And was he able to make arguments to
the jury and help select a jury in this case?
A. I didn't see him select the jury. I
brushed over that, because I thought it was just
more ofthe
of the same.
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the proceedings against him and to assist in his
defense at the time that he was tried in this case
back in January of 2008?
A. Yes.
Q. And do you hold that opinion to a
of medical certainty?
reasonable degree ofmedical
A. Yes, ma'am.
Q. And what is your opinion?
A. I think he was perfectly competent to
understand the nature of the proceedings, to
confer with an attorney in his own defense and
understand what was going on. And, basically, I
thought he w'as competent to stand trial.
Q. Okay. And do you -- was there anything
that you reviewed in the materials that you've
talked about that would give you any reason to
think that he was not competent back in 2008 when
he tried this case?
A. No, ma'am.
Q. All right. You have reviewed the Idaho
Department of Corrections record. You indicated
of time
that, I guess, that curve from the period oftime
that he left the Ada County jail in 2008 until he
was brought back to the Ada County jail in 2010;
is that correct?
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A. Yes, ma'am.
Q. Okay. And in those records, it
appeared when Mr. Moore and I were reviewing
those, that he took a drug called -- or what was
prescribed, a drug called Risperdal, I think it
was last summer in 2008.
Is that something you recall reviewing?
A. Yes, he was prescribed it. I'm not
sure he took it.
Q. Could you tell the Court, first of all,
what that drug is.
A. It's an antipsychotic medication. It's
Risperdal. And he also took antidepressants, or
at least was given antidepressants, Elavil as well
as Zoloft. And then he was given Risperdal. But
in the main, he didn't take medicines
consistently, and I'm not sure he took them, but
he may have taken the antidepressants.
Q. And from your review of the records,
flrst
fIrst of all, he wasn't consistently taking them
anymore?
A. No, ma'am. But the issue goes to why
they would prescribe them.
Q. Correct. And could you tell from your
review why they were prescribed?
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to believe people when they say what they say, and
because I think you can always determine whether
it's not truthful.
-
And so what happens is that often -and not just in corrections, but I think in
psychiatry, particularly since mental health
professionals are so dependent upon the subjective
reporting of patients, i.e. or individuals, they
kind of start from that place.
And people, I think probably No.1, get
treated unreasonably with too much medicine. But
No.2, it's hard to arrive at a diagnosis, which
the thing that we do the least well in psychiatry
is diagnoses.
And early on, particularly when people
are reporting things that sound strange and
unusual, the best way to do it globally, as
Dr. Sombke said, is to use a basket that sort of
allows you to sort of say, at least I thought
about psychosis. So people put "psychosis NOS"
specifIed," which means
which is "not otherwise specifled,"
might be psychotic, and that needs to be
considered.
But I think. those -- the reports that
ofCorrections
are in the Department of
Corrections records are

••
A. Well, yes. There's a number of
references in this Department of Corrections, you
know, where he says things like he's hearing
voices or things like that. And in that kind of
context, if you look at the records, it's just
given the nature of the business, No.1 most
people aren't that sophisticated about that sort
of thing.
No.2, he did see Dr. Ellison, who is
very sophisticated guy, who thought he might be
psychotic because he expressed so many paranoid
ideas. But even Scott, that is Dr. Ellison, who I
know very well, had very limited data and
information.
And he just basically -- what I think
the thing to do is, which I've always taught
people in those circumstances, I think you take
everything at face value. You tend to want to
believe everything that people are telling you.
And as time goes by, and you have more collateral
data, and it becomes apparent whether what they're
saying is reasonable and true, or whether it's
not.
But I'm inclined not only to assume
people, but I'm inclined
competency on the part of people.
Page 104
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not unusual, and you see them with a lot of
inmates, and they turn out moderately accurate.
And the truth is in the -- he never really got any
kind of active treatment. He didn't really want
treatment. He didn't really -- he was never seen
as overtly mentally ill. And he didn't ever
require any kind any special kinds of approaches.
So, you know, it's not unusual to see
that in the records, but that's very supeiTIcial
supeiftcial
data.
Q. And does that not change your opinion
about his competency back in 2008 when they tried
this case, or his competency today as you sit
here?
A. No, ma'am.
Q. I take it that Idaho Department of
Corrections mental health staff did not do any
kind of psychological testing that you reviewed in
your records to come to your opinion?
A. I assume they did that, and I spoke to
the social worker that I have known for so long.
She reviewed the mental health records, and she
indicated that the yard and the maximum facility,
and this and that, and she couldn't fmd anything.
Now, that doesn't actually mean that it
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wasn't done, but she didn't know anything about
it. And when I talked to Dr. Ellison, and he
didn't know anything about it or he couldn't
remember, but he's new out there. And so it may
have been done, but I certainly don't know it.
Q. And it was not in the record that you
reviewed?
A. No, ma'am.
Q. All right. So with regard to
Dr. Sombke, you heard him talk today to the Court
and testify about his opinions. And you heard him
testify that he believed that Mr. Hawkins wanted
to be found competent.
Do you agree with that portion of
Dr. Sombke's testimony?
A. No, no entirely.
Q. Can you explain why not.
A. Well, Mr. Hawkins might be ambivalent
about it. But I think he likes -- he's an
obstructionist, and he thinks he likes to be the
center ofattention.
of attention. He likes to be on stage and
hear himself talk to convince others how smart he
is. He kind of enjoys these proceedings, I think.
And at the same time -- it's kind of like the
reporting of pSYchotic
psychotic symptoms
sY!11ptoms like in the
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Department of Corrections, like in the yard or
somewhere like that.
One of the things that happens when
people report psychotic symptoms, irs
it's a little
intimidating, and security officers and others
think, oh, gosh, this person may be crazy. And I
think part of his reporting, like in the
Department of Corrections is part ofhis
of his social
of gets treated special ifhe
adaptation. He kind ofgets
reports those symptoms.
Whether or not he is found competent or
not, you know, he may be ambivalent about it, but
he kind of enjoys all this back and forth that
he's been successful at making happen, as a result
of what I see is primarily manipulation. But I
think he probably would like to be found
non-competent, because he could prolong this.
And so, you know, other than the fact
that he might be ambivalent, but I wouldn't
include -- I mean, I wouldn't agree entirely with
Thars
Dr. Sombke. But, you know, I don't know. That's
just how I see it.
Q. And, again, from the testimony that you
heard from Dr. Sombke, is there anything else that
you disagree with? Or did YOU
you agree with what he
Page 108

Page 107
1
2
3
4
5
6
7
8
9
10

11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

-had to say with -
A. I think Dr. Sombke laid it out
perfectly well. I think the conclusions that he
came to with the limited amount ofdata
of data that he
had, it's
irs just kind of like you tend to believe
what people tell you.
And very often when we do 18-211
evaluations, when we don't have -- absent other
correlated data, we just sort oftend
of tend to recommend
of people, and then you sort of
commitment ofpeople,
evaluate them and gather corollary data. So it's
probably always kind of -- it's hard to get people
into a set of circumstances, where you can get the
corollary data and observations.
One of the reasons that I didn't go
along with that, was that I had seen Mr. Hawkins
and was familiar with his case and observationally
myself to do
and what not, so I just took it upon myselfto
staff would have
what I would have done, or the staffwould
done, ifhe had been committed under 18-211 and
placed in the Ada County jail in the hospital
section.
So I just chose to do it frrst before
going along with Dr. Sombke. And so that's what I
did.
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And then I think it all came into focus
when we got more collateral information data as to
two things -- with what was going on, really. If
thars helpful.
that's
Q. That is helpful.
MS. BENNETTS: May I have a moment,
Your Honor?
THE COURT: You may.
MS. BENNETTS: Thank you, Dr. Estess. I
have no further questions. Thank you for your
time and effort.
THE COURT: Mr. Sutton, you may cross
examine.
EXAMINAnON
BY MR. SUTTON:
Q. Good morning, Dr. Estess.
A. Good morning.
Q. If! were to say to you, that this
morning, as we are here today, that my client
wants to be found to be incompetent, would that
shock you?
A. No.
Q. And why would it not?
A. I think everything
evervthin~ that I've said here
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today would indicate that he may have wanted to be
found competent; he may want to now, and he may
not have wanted to a week ago. And so ambivalence
means, you know, he could want to, and he could
not want to.
When I talked about his maudlin
conversation to his parents, I think part of
growing up is getting on with it and accepting the
responsibility of
one's circumstances. And so I
ofone's
think it's entirely possible that Mr. Hawkins may
be existentially, sort of, wanting to get on with
it. And that would be wanting to be found
competent. I mean, you know that's -- could be.
Q. That's speculation, of course?
A. Of course.
Q. When we spoke about Darcy earlier, I
know that you went into length about your
observations of
her story, what she tells about
ofher
her children and the boys and their living
circumstances. There really hasn't been any
substantiation of her opinion or her narration to
you of
what took place. As you said, you want to
ofwhat
believe what people tell you. That's what she
told me you.
You took it at face value but there's
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the Delawyer report -A. Yes.
Q. -- involving Darcy? Was there some
conflict in that report in its findings?
A. Very minimal, as far as I'm concerned.
I was impressed that she was able to relate to
Dr. Delawyer like she did in '06, because I think
she was such an abused person and so terrorized by
her relationship with Mr. Hawkins. So you know -because she subsequently had almost two years of
treatment and probably still is. But I think she
did really very well.
But the consistency with respect to -I was surprised that it was as consistent as what
I got from her.
Q. In regard to the letters from his two
older boys, when you reviewed those, did they
cause you any concern?
A. I haven't reviewed those letters.
Q. Thank you. What you have observed
regarding Mr. Hawkins, could these -- what you
see, how he presents, and the symptoms that you've
observed, and the conclusions that you have
derived, could they have been caused by a physical
iniury?
~~?
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nothing in your independent investigation to
confIrm that what she said was accurate?
A. Well, thafs not entirely true. I've
interviewed hundreds if not thousands of people.
And you can tell when people talk about what
they're talking about, whether it seems legitimate
or not. Some people ring like three dollar bills,
and you can tell when you interview them.
The other thing is what people say if
you put it into the matrix of other data and
information. If it makes -- it makes more sense
if you have corollary data and information, like
the mother's conversation, like the -- the stuff
that he -- when he interacted when he was arrested
with the officers in the investigatory report.
If you take a look at what she said and
what occurred in the history you get from other
people, what she said takes on a degree of
legitimacy that is different than if I just had
had a single conversation with a different
individual, and I was just dependent on upon my
intuitive conversation and experience with respect
to interviews. So I had a good deal more data
than just my conversation with Darcy.
Q. Did you have an opportunity to
O.
to review
Page 112

A. Not in my experience, no.
Q. Could they have been caused by a birth
defect?
A. No.
Q. Were you aware of a polygraph he took,
I believe, back in 19 - excuse me, 2006?
A. Yes, I read it. I mean, I read the
report and looked at the information.
Q. Did that cause you any concern with
regard to your opinion here today?
A. Well, before even I talked to Darcy and
knew that he had bragged to his children and to
her that he had been able to fake a polygraph
before, and he knew how to handle that sort of
thing -- you know, I have seen guilty people that
passed polygraph tests. And so thafs why it's
probably not admissible.
But you know, it didn't cause me any
concern, really. I don't place that much faith in
it, to be perfectly honestly with you, although I
know it is helpful.
Q. Were you aware of any EEG tests he took
back in the early 70's?
A. I don't know about the 70's, but I
believe he was certainly -- I can't remember ifhe
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had one. Because I know they mentioned he
seizures and things, which, of course, I don't
think he did.
Whether they had done any EEG at the
Department of Corrections or not, they mentioned
that. They had a lot of laboratory work, but I
didn't see a report, but they may have gotten one
~~
done.
Or, you know, I think maybe I got one
when he was complaining of what he was complaining
of. I think we also got CT scan of his head, but
I couldn't fmd the report, and as well as an EEG
when he was in '06 and '07 when he was in the Ada
County jail.
Because, again, as it relates to
thoroughness, I thought we ought to work him up
neurologically. Just to the that extent, he had
no obvious neurological fmding or physical, but
we did some laboratory work, and we did those
things.
Q. Okay. You had access to those?
A. Yes.
Q. And they were considered by you, in
terms of you presenting your opinion here before
the Court today?
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A. Yes.
Q. Have you observed, during the course of
what appears to be your extensive review of the
file in this matter, any type of consistency that
would justify your observation that he's
delusional?
A. I don't have the observation that he's
delusional. So I haven't seen anything that would
allow me to think that he -- whafs consistent
about him is his inconsistency, and him picking
and choosing where he presents what kind of
symptoms.
Like when he was interrogated by the
FBI, you know, when he was arrested, and he
indicated the reason he was engaging in bank
robberies was because his wife Darcy and his boys
needed to spend a lot of money, and they were
unreasonable, and they were economically draining
him, and so they just needed more money to supply
the family with money, because his wife and
children were unreasonable spenders.
Well, you know, there's a number of
stories like that about other things that are
scattered throughout his history. That is just
thin~ about.
about vou
you know.
know ifvou
if you tell the
the old thing
Page 116
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truth, you don't have to remember what you said.
He's told too many stories. And there's only one
thing that does that, so...
Q. You have no idea whether or not he is
taking any medications, which have been previously
prescribed to him?
A. I haven't prescribed him any
medication. He may be on something from the staff
at the county jail contemporarily, but I'm not
sure what it is. If he is -- I don't think he's
taking any psychotropic medication, no.
Q. SO he's not on any drugs that would
limit his ability to participate in these
proceedings today, that you're aware of!
A. Not that I'm aware of.
Q. How long have you known Mr. Hawkins?
A. As I said, I believe I met him when he
was introduced in the Ada County jail. When he
was arrested, and within the -- I think within a
couple of months or something like that, when I
saw him the first time.
Q. That would have been 2006?
A. That's what I think, yeah -- or yes,
sir. I apologize.
O. Have you
you observed any issues involvin~
involving
Q.
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a DSM4 Axis I with his personality?
A. I don't understand the question.
Q. Have you observed any other systems
that would impair him to be able to participate in
today's proceedings?
A. No.
Q. Have you ever testified on behalf of
the defense?
A. Many times.
Q. Do you believe it's possible that
another doctor with your credentials, with your
experience, and your skill set, could derive a
different opinion that perhaps he is impaired as
he sits here today?
A. Anybody who would draw that conclusion,
I think, would have to be willing to be dishonest.
I always say that anything is possible. It is
more than extremely unlikely that anybody with my
training and experience would come to the
conclusion any differently than Dr. Sombke and I
have.
You can buy testimony anywhere, but I
don't think this is as complicated a case as it
was when we didn't have all the information that
we have now. And competent people certainly
certainlY
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.disagree with me, people that are every bit as
'
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competent as me, and anything is possible.
But I think it is extremely unlikely
that anybody would come to any other conclusion
after they have all the data and information that
Dr. Sombke and I have.
Q. Okay. You've told us earlier that you
had visited at length with his mother and talked
at length with her mother?
A. Yes, sir.
Q. About her description of
the facts in
ofthe
this case?
A. No, not really the description of
the
ofthe
facts in this case. I mean, I talked to them
about growth and developmental issues and family
issues, not really --
Q. Do you think his parents, based upon
your discussions, were aware of some of
the
ofthe
activities of
their son?
oftheir
A. Oh, I'm sure they didn't know a lot of
about his activities. I'm sure.
Q. Did his parents ever relate to you
something about a conspiratorial plot taking place
ag~thim?
against
him?
A. No the mother didn't tell me that. He
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-- they didn't -- that was not -- I didn't
specifically ask her that. But -- and I'm sure he
may have had said some strange things to them in
the service of obfuscation.
Plus, quite honestly, I think he's a
legitimately paranoid character, which means that
there's a big difference between paranoid
personality and a paranoid delusion. And I really
think that it would be very reasonable to conclude
that he expresses paranoid ideas about what people
want to do to him, or what is going on due to him.
But that falls generally well within
-the category of personality disorders, which -
and people often, with those kinds of
difficulties, express conspiratorial kinds of
things.
Q. And you saw nothing in your review of
the records which would not support your position
that he's competent as he sits here today?
A. That's correct. Well, I mean, you say
if you took it at face value some ofthe
of the things in
the records, and you drew a different conclusion
because you have limited data, then, you know, of
of the things that are in the records
course some ofthe
they were true
true, are strange.
would -- if theY
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However, taken collectively, I don't
think there's anything in the record that would
indicate that Mr. Hawkins is not competent to
proceed.
Q. As this question may be brought forth
ofhow
how
in the future, do you have an approximation of
much time you've spent on this case?
A. A lot more than I'm going to charge the
judge. So I'll probably charge him about ten
hours, and I won't charge him near what real
psychiatrists would charge him. But I've spent at
least three times that, but I would feel bad
ofmoney.
charging the county that kind of
money.
And since I don't need money, and I'll
just do what I do with the prosecutor and the
public defender, which I'll charge them, you know,
about ten hours.
Q. And it's fair to say that what you're
attempting to do here is to fmd the truth?
A. To be honest, I like people, and I like
inmates, and like to help people. I don't take
sides. Ijust want to try to be helpful.
I'm sure there's something decent about
Mr. Hawkins, or his wife would have never married
him. He just hides it real well.
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MR. SUTTON: Thank you. No further
questions.
mE COURT: Redirect?
MS. BENNETTS: No thank you.
mE COURT: And Doctor, I have no additional
questions. Thank you, sir.
mE WITNESS: Thank you, sir.
mE
THE COURT: Any additional witnesses?
MS. BENNETTS: No, Your Honor. Thank you.
mE COURT: The State rests?
MS. BENNETTS: Thanks, Your Honor.
mE COURT: Does the defense wish to present
evidence?
MR. SUTTON: At this junction, Your Honor -
-mE COURT: And that's what I'm trying to
detennine. You can go ahead and have a seat,
Dr. Estess.
And, Mr. Sutton, go ahead, sir. Did
you have evidence you wish to present?
MR. SUTTON:
SUTTON: Yeah, we'd like the opportunity
to be able submit a written closing argument on
this motion.
mE COURT: Then these witnesses can be
excused?
MS. BENNETTS: Yes, Your Honor.
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THE COURT: So with that, can both sides
rest?
MR. SUTTON: Yes.
THE COURT: All right.
MR. HAWKINS: Can I proceed pro se? That's
what I want.
THE COURT: Well, right now, Mr. Hawkins,
we're in a competency proceeding, and the answer
to that is: Though there has been evidence
presented here that you are competent, I want to
if the
focus on that at this point. And then ifthe
Court concludes you are competent, then we'll take
up this pro se representation.
Well, how much time do you need for
this written argument?
MR. SUTTON: Can we have ten days?
MS. BENNETTS: That's fine. Do you want
final CDs, Your Honor?
THE COURT: Yes, please.
MS. BENNETTS: Okay. All right.
THE COURT: November the -- today is the
12th?
MS. BENNETTS: Today is the 12th.
THE COURT: So I'll give you a weekend to
work on it. November the 22nd?
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MR. SUTTON: That would work, Your Honor.
MS. BENNETTS: That works for the State,
Your Honor.
THE COURT: 9:00. So when I receive that,
I'll take it under advisement, at that time, and
issue a written decision. All right.
Anything further then?
MR. SUTTON: Not at this time, Your Honor.
MS. BENNETTS: No, Your Honor. Thankyou.
THE COURT: That'll be all.
(proceedings concluded at 11:50 a.m.)
--000---000-
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REP 0 R T E R' S C E R T I F I CAT E

I, Tiffany Z. Fisher, Court Reporter Pro
Tempore, County of Ada, State ofIdaho, hereby
certify:
That I am the reporter who took the
proceedings had in the above-entitled action in
machine shorthand and thereafter the same was
reduced into typewriting under my direct
supervision; and
That the foregoing transcript contains a
full, true, and accurate record ofthe
of the proceedings
had in the above and foregoing cause, which was
heard at Boise, Idaho.
IN WITNESS WHEREOF, I have hereunto set
my hand November 24,2010.

Tiffany Z. Fisher, Court Reporter Pro Tempore
CSR No. SRT-983
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GREG H. BOWER
Ada County Prosecuting Attorney

Roger Bourne
Jan M. BeDDetts
Deputy Prosecuting Attorney
200 W. Front Str~ Room 3191
Boise, Idaho 83702
Telephone: (208) 287-7700
Facsimile:
(208) 287-7709

IN 1HE DISTRICT COURT OF TI:IE FOURTH JUDICIAL DISlRICT OF
TIlE STATE OF IDAHO, IN AND FOR THE COUNlY
COUN1Y OF ADA
1HE

THE STATE OF IDAHO,
Plaintiff,

vs.

HAWKlNS,
FARON RAYMOND HA
WKlNS,
Defendant.

)
)
)
)
)
)
)
)
)

Case No. CR-FE-2007-0000005
CR-FE-l007-0000005
CO~ETENCYHEAJUNG
COMPETENCY
HEARING
CLOSING ARGUMENT

------~------)
-------------------------)
COMES NOW. Roger Bourne and Jan Bennetts, Deputy Prosecuting
Attorneys, in and for the County of Ada, State of Idaho, and submit the following
Competency Hewing Closing Argument.

I. Background

This Court heard the testimony of Dr. Sombke and Dr. Estess at the
Nov~ber 12, 2010. Because this Court heard their
Competency Hearing on Nov~ber

Exhibit
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testimony during the course of that hearing)
hearing, the State will not repeat all of the
details of their testimony here. Both Dr,
Dr. Sombke and Dr. Estess are credible
mental health professionals. D.r. Estess has an extensive and lengthy backgroWld
as a mental health professional.

In particular, Dr. Estess has an extensive

background in dealing with inmates at both the Idaho Department of Correction
and the Ada County Jail.
Based upon all of the testimony this Com1 heard from both Dr. Sombke and
Dr. Estess, along with the exhibits admitted and the underlying court record in this
case, the State is requesting this Court to find that the Defendant is competent to
stand trial.

II. Dr. Sombke
Although Dr. Sombke had initially concluded in his initial report that the
Defendant could not assist in his defense, he did so based upon what he
characterized as "faulty" information. He testified that his opinion about the
his defense had changed since he prepared his
Defendant's ability to assist in bis
initial report and that his initial report was based upon faulty infonnation. After

having the opportunity to review additional information he did not have at the time
he prepared his initial report, he now believes the Defendant is competent to stand
trial. Further, as Dr,
Dr. Sombke indicated during his testimony, he had concluded

from the beginning that the Defendant understands the nature of tb.e proceedings
against him and his conclusion that the Defendant understands the nature of the
proceedings has not changed.
ETENCY HEARING CLOSING ARGUMENT (BAWKINS)
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Dr.
Dr, Sombke testified that the Defendant is not delusional and not psychotic;
be
he is competent; understands the proceedings against him; and can assist in his
defense if he chooses to do so. He testified that the Defendant does have the

capacity to choose to assist in his defense.

ID.

Dr. Estess

Dr. Estess also testified at the Competency Hearing. This Court ordered Dr.
Estess to complete an I.e. § 18-211 competency evaluation of the Defendant. Dr.
Estess requested Dr. Sombke's assistance in completing this evaluation.
It is worth noting at the outset that Dr. Estess is in a unique position to render

an opinion in this case because he had contact with the Defendant while the
Defendant was housed in the Ada County Jail pending trial between 2006 and
January, 2008 when this case was tried. Dr,
Dr. Estess saw and spoke with the
Defendant a. number of times during that period of time while the Defendant was
housed in the jail. (See State's Exhibit # 5 at 1.) Dr,
Dr. Estess reviewed records and
had also spoken with the security, medical and mental health staff at the jail where

the Defendant resided while the Defendant was pending trial between 2006 and

2008.
The Defendant is currently housed at the Ada County Jail awaiting the

outcome of these proceedings. Dr. Estess has seen the Defendant more recently
on several occasions in the: Ada County Ja.il since the Defendant was placed there
in recent months. (Id.) Although, as discussed below, the Defendant obstructed

COMPETENCY BEARING CLOSING ARGUMENT (HAWKINS)
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Dr. Estess' efforts to interview him as part of the 18-211 evaluation process) Dr.
Estess has spoken again with jail security)
security, medical and mental health staff

regarding their observations and interactions with the Defendant during his current
stay as part of Dr. Estess' preparation for rendering his opinion in this matter.
(Id.)

Dr. Estess did a number of things in preparation for rendering his opinion and
offering his testimony in this matter) including the following:
1. Reviewed Dr. Sombke's initial psychological report (State's Exhibit #6);

2. Spoke with Dr. Sombke;
3. Reviewed the PSI;
4. Reviewed a polygraph report from November 13) 2006;
of Appeals opinion in this case;
5. Reviewed the Court ofAppeals
6. Reviewed Ada County Jail records, spoke with security, medical and
mental health staff at the Ada County Jail where the Defendant resided
pending trial in this case between 2006 and the trial in January, 2008;
7. Saw and spoke with the Defendant while he was initially housed at the jail
awaiting trial in this case between 2006 and the January, 2008 trial;
security, medical and mental health staff during the
8. Spoke with security)
Defendant's current stay at the Ada County Jail in recent months;
9. Spoke with the Defendant's defense lawyer, Dennis Benjamin:
10. Spoke with Prosecutors, Roger Bourne
Boume and Jan Bennetts;
11. Spoke with the Defendant's mother;
mother:
COMPETENCY HEARING CLOSING AAGUMENT (HAWKINS)
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12. Spoke with the Defendant's ex-common law wife, Darcy;
13. Spoke with prison personnel;
14, Reviewed two letters the Defendant wrote to his parents during these
1)J;
proceedings (State's Exhibit # 1)';

IS. Reviewed an Ada County Jail grievance the Defendant wrote from June 16,
2010 (State's Exhibit #2);

16. Although Dr. Estess has seen the Defendant in the jail since the Defendant
jail, the Defendant would not speak with Dr. Estess
has been back at the jail~
even after bis attorney requested that he speak with Dr. Estess;
17. Reviewed the Idaho Department of Correction records where the
Defendant was housed after this Court sentenced him in April 2008;
18. Reviewed a Dr,
Dr. Johnston's March, 2008 psychological report of the

Defendant that was provided to Dr. Sombke by the Defendant's new
attorney, John Sutton (State's Exhibit #3);
19.Reviewed a Dr. DeLawyer's October, 2006 psychological report of Darcy
that was provided to Dr. Sombke by the Defendant's new attorney, John
Sutton (State's Exhibit 4);
20. Reviewed some investigative police reports from the underlying case in
and,
Boise and Oregon; and.

I Although these letters the Defendant wrote to his parents are undated. the content of the letters indicate
that they were written after this Court ordered an 18-211 tVllluation on or about
abO\lt May 2S, 2010, ~d during
this evaluation
evalualioll process. The Defendant m.akes multiple references to Dr. &tess speaking
speak.ing with the

this evaluatiQU process.
Defendant's mother, which occurred during 1his

COMPETENCY HEARING CLOSING ARGUMENT (BAWKINS)
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21. Reviewed relevant portions of the trial transcripts from the underlying case,
including but not limited to pretrial motions and the Defendant's testimony.

In the

I.e. § 18-211 letter Dr. Estess wrote to this Court dated October 15,

2010 (State's Exhibit #5), on page 2 in the second full paragraph, Dr. Estess states
as follows:

''Mr. Hawkins has been rather successful at presenting himself as

though he has symptoms of psychotic illness. It is my perspective that this is a
function of significant embellishment of his personality probJems as well as overt
fabrication and storytelling in order to have himself viewed as mentally ill."
The testimony Dr. Estess provided to this Court on November 12, 2010, is
consistent with what Dr. Estess wrote to this Court in his October 15, 2010 letter.
Dr. Estess concluded that in his opinion, the Defendant is "perfectly competent" to
stand trial and can assist in his defense, Dr. Estess testified that in his opinion, the
Defendant was competent to stand trial back in 2008. He testified that be did not
believe, nor did his jail staffbelieve, that the Defendant was mentally ill when the
Defendant was housed in the jail awaiting trial between 2006 and his trial in 2008.
Dr. Estess testified that while the Defendant was awaiting trial, Dr. Estess held the
opinio~
opinio~

that the Defendant was deceitful, narcissistic, selfish, inadequate,

manipulative, anti-social, angry, dishonest, and coy. He further testified that the
Defendant may have had some issues with depression.
& further evidence of the Defendant'S competence, Dr. Estess reviewed letters

that the Defendant wrote to his parents. He indicated that they were logical and
organized. In addition, in reviewing those letters, it is clear from the content ofthe
of the
COMPETENCY HEARING CLOS!NG ARGUMENT (HAWKINS)
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letters that the Defendant is oriented to time and place. He understands exactJy
what is happening. He even strategizes and is able to understand and assist his
defense attorney,
attorney~ even though he may disagree with his defense attorney's
strategy.

Dr. Estess also reviewed the grievance that the Defendant wrote in June, 2010.
Dr. Estess indicated that the grievance was presented in a reasonable way and that

Defend811t expressed himself well. Dr. Estess indicated that neither the letters
the Defendant
of psychosis.
nor the grie"Vance displayed any evidence ofpsychosis.
Both Dr. Estess and Dr. Sombke indicated if the Defendant were psychotic
or delusional, those things would permeate the Defendant's life. The fact that his
self-reported delusions do not permeate other aspects of his life is evidence to both·

Dr. Estess and Dr, Sombke that he is not psychotic and not delusional.
IV. Defendant's Lack of Cooperation

Further) the Defendant has been in the past, and is presently, less than
cooperative with any psychological evaluation process. Dr. Sombke testified that

he had initially tried to interview the Defendant pursuant to this Court's I.e.
l.e. § 19
192522 order prior to the sentencing hearing) which occurred in April 2008, and the
Defendant refused to submit to Dr. Sombke's interview. This fact is corroborated
by the transcripts ofthe
of the underlying proceedings during which this Court put on the

COMPETENCY HEARING CLOSING ARGlJMENT (HAWKINS)
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record on January 31, 2008, that the Defendant refused to submit to an interview

1120-112S.i
with the psychologist. (Transcript at 1120-1125.i
During the present evaluation process, Dr. Sombke was able to administer two
tests to the Defendant, but Dr. Sombke testified that the Defendant did not agree to
further testing. Dr. Sombke also stated that the Defendant had refused to complete
testing for Dr. Johnston in 2008, (See State's Exhibit 3 at 2 & 8.) Dr. Johnston

docwnented that the Defendant refused to complete five testing measures as listed
in Dr. Johnston's report at page 2. (ld. at 2.) The Defendant indicated to Dr.

Johnston that the reason he refused to take those tests was because they would
show a level of mental impainnent that would prevent him from representing
(Jd.) Dr. Johnston noted his impression that the Defendant's resistance
himself. (ld.)

was also associated with paranoia and an attempt to control the circumstances.
(Id.) Dr. Estess testified that the Defendant is a paranoid person, but that is

different than a paranoid delusion. Dr. Estess testified that none of the mental
issues the Defendant may have, such as depression and obsessive-compulsive
disorder, impair his ability to understand the proceedings and assist in his defense.
Dr. Estess testified that the Defendant would not speak with him without his

attorney
attomey and then the Defendant would not speak with his attorney. Clearly, the
Defendant has not been cooperative with the psychological evaluations that have

011. March 13, 2008, stating: "After receiving notice that tbe
~ This Court referenced this refusal later 01l.
tht psychiatric
psychiatrist had gone to visit Mr. Hawkins in the jail and he had declined 10 undergo the
lbe matter back on January 31 JI. And the defendant,
defendant., al
at that time, continued to assert his
evaluation, we set lhe
biS Fifth Amendment rights. And 50, the psychological evaluation was
constitutional rights, particularly hiS
1137),
withdrawn." (Transcript at 1137).
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been attempted in this case. Even bis own attorney tried to get the Defendant to
cooperate with the evaluation, as is evidenced in the letter the Defendant himself
wrote to his parents in which the Defendant stated that Mr. Benjamin told him to
take the tests and talk to Dr. Estess. (See State's Exhibit # 1 at 4.)
However, despite the Defendant's lack of cooperatiollt Dr. Estess and Dr.

Sombke were able to review enough materials to reach conclusions that the
Defendant is competent to proceed.

Dr. Estess further concluded that the

Defendant was competent to stand trial when he was tried in 2008.

v.

Interlocutory Appeal

The State understands from this Court's ruling on the State's Motion for
Retroactive Competency, that although this Court believes that there is legal
support for a court to make a retroactive competence decision, this Court also
of the Idaho Court
believes it is constrained from making such a finding because
.
of Appeals' opinion. The State understands from this Court's ruling that Your
Honor finds that the law of the case precludes this Court from making such a

fInding.
If this Court finds that the Defendant is competent to stand trial at the present
time, the State is also requesting that this Court make a factual finding that the
Defendant was competent not only to stand trial in 2008, but that he was
competent during the pretrial and post-trial proceedings in this case. The State is
requesting that this Court make those specific findings based upon the testimony
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presented during the competency hearing; the exhibits admitted dming
during the
bearing; the transcripts and record from the prior proceedings in this
competency hearing;
case; this Court's own interactions and observations of the Defendant and the
of Dr. Estess. These findings and conclusions are consistent both with
conclusions ofDr.
Dr.Estess' opinion and also with this Court's reasonable belief during the prior

proceedings that the Defendant was competent not only to represent himself, but
that he was competent to stand trial.

If this Court determines that it cannot make that retroactive competency
fmding itself because this Court is constrained by the law of the case, then the
State is requesting that this Court hold that if this Court were pennitted to make a

retroactive determination of competency, this Court would make the retroactive
finding that the Defendant was competent during pretrial and trial proceedings in
this case based upon all of the evidence before this Court.
If this Court finds the Defendant competent to proceed and orders a re1rial, as
opposed to making a binding retroactive competency determination, the State will
be filing a motion with this Court requesting permission to file an interlocutory
appeal to the Idaho Supreme Court pursuant to lA.R. 12. The State will be
requesting an

~terlocutory

appeal so that the Idaho Supreme Court can rule on

this vel')' important issue of law. As previously set forth in the State's Motion for
Hearing on Retroactive Psychological Evaluation, there is case law that supports
this Court's ability to make a retroactive determination of competency.
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The State understands that this Court believes it is constrained from going
outside of what this Court deems to be a controlling directive ofthe
of the Idaho Court of

Appeals to order a retrial if this Court detennines the

De~endant
De~endant

is presently

competent to stand trial. However, the State wishes to have this important issue
resolved before any retrial would take place.
The State wishes to clarify what it had previously understood and what it now
understands about whether this retroactive competency issue was addressed during

the appellate proceedings in this case. The State previously understood that the
issue of a court's ability to make a retroactive competency assessment was neither
briefed nOr argued before the Idaho Court of Appeals. The Attorney General's
Office has clarified for the State that the there was citation to the DropeJ opinion
in the appellant's brief noting that retroactive competency evaluations are
disfavored (as opposed to prohibited). However, as the State understands it, this

issue was neither fully briefed nor fully argued. One of the cases that the Court of
Appeals relied upon in reversing this conviction was United States v. Auen4, which
recognizes that retroactive competency determinations may be possible and that
the district court is in the best position to determine whether it could make a
meaningful determination of a defendant's competence. Because the Court of
Appeals relied on Auen to find a bona fide doubt existed as to the Defendant's
competency, but ignored Auen when determining in a single concluding (and

3 Drope
4

v. Missouri, 420 U.S. 162 (1975).
846 F.2d 872 (1988).
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unsupported) sentence, Uit is not possible to retroactively make a determination as
to Hawkins' competency at the time he was tried," see Court of Appeals Opinion
at 14, it appears that retroactive competency was not an issue that was fully
considered and fully addressed by either the parties or the Court of Appeals. It is
also worth noting that Dr. Estess has rendered an opinion about the Defendant's
competence at the time of trial; therefore, it is not impossible for such a
detennination to be made.
It is important to the State that this retroactive competence issue be addressed
before the State proceeds to a retrial in this matter, particularly in light of the
opinions of Dr. Estess and Dr. Sombke. Despite the Defendant's attempts to
manipulate the system, this Court made reasonable and rational decisions about
the Defendant's mental health status throughout this case, including pretrial, trial
and post-trial matters.
The Defendant should not be entitled to continue to manipulate the system.
wil1 occur over and
There is a very high likelihood that these very same issues will
ultimately a retrial. There is nothing to
over again, even during a retrial, if there is Ultimately
prevent this Defendant from doing in a new trial exactly what he did during the

first trial; i.e., raise mental illness and incompetence as an issue only whcm it
serves his purpose; and, pursuant to the CoUrt of Appeals' decision, this Court will
be required to stop the trial and/or declare a mistrial and attempt to obtain yet
another psychological evaluation. The Defendant will then fail to cooperate with
the evaluation, as he had done throughout this case, and around and aroWld we
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will gO. The fact that this very issue will continue to obstruct the criminal justice
process in this case is reason for the Idaho Supreme Court to address this issue on
an interlocutory appeal.
If this Court denies the State's motion requesting pennission to file an
interlocutory appeal, the Idaho Attorney General"s
Generalis Office has agreed to seek:

permission from the Idaho Supreme Court to accept the appeal pursuant to I.A.R
12.

VI. Defendant's Competence
of Dr. Estess regarding the
It is important to note that in addition to the opinion ofDr.
Defendant's competence to stand trial in 2008, this Court presided over aU of the

pretrial hearings; the trial; post-trial motions; and the sentencing hearing. This
Court is in a position to make findings based upon this Court's own observations
and interactions with the Defendant.

TIlls Court stated on January 31, 2008, as follows:
And this court - throughout the course of these proceedings and Mr.
Hawkins' representation of himself over many months - certainly has no
reason to believe that Mr. Hawkins has a mental disease or defect that
causes him to lack the capacity to understand the proceedings against him
or assist in his own defense. And that's really the purpose of 18-211. And
certainly, nothing has come to light that indicated that that was the case.

(Transcript at 1120-21.)
bearings in this
Furthennore, the Defendant himself during the various pro se hearings

another. told this Court that he did not have a mental illness,
illness.
case, at one time or another,
For example, on February 9,2007, during this Court's questioning as it related to
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the Defendant's request to proceed pro se, this Court asked the Defendant, "Okay.

Again, I don't mean any negative inference from this, but I need to make sme.
Have you ever been diagnosed or treated for any sort of a mental illness?" The

Defendant responded, "No." (Transcript at 13.) After all of the Court's questions
related to the Defendant's request to proceed pro so, this Court made the following

finding:
I'll find that Mr. Hawkins has demonstrated to the court that his decision
regarding the representation of himself, that it's been freely, voluntarily,
knowingly made; that he understands both the advantages and disadvantages of

his decision; that it is his independent decision and not one based upon at least
current counsel's representation, or for that matter representation in this case
by other public defenders on these charges that is the basis for his decision.
It's his decision to represent himself.
(Transcript at 15.)
Later, as another example during a hearing on March 13, 2008, the
Defendant, again, told this Court that he wished to represent himself. (Transcript
at 1139.) This Court, again, inquired of the Defendant about his competence to
make that decision.

Okay. We'll have to spend a moment to go through this decision for the
fourth time. I've shared with you on a number of occasions the advantages of
having appointed counsel represent you, the disadvantages of representing
yourself, and a third phase that the court goes through is to make sure your
decision is made - that you're competent to make the decision.

Let me go to that first - that last section first. Ale you under the care of
staff there at the county jail as far as any mental illness?
any medical staffthere
TIlE DEFENDANT: I'm currently housed in the medical unit.
THE COURT: Okay. Are you receiving medication for a mental illness?

_.... COM.=BETENCY HEAlUNG CLOSING-ARGUMENT-(HA
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THE DEFENDANT: No.
THE COURT: Has anyone ever told you that you were mentally ill that
was a professional?

THE DEFENDANT: No.
1HE COURT: Are you contending today that you're mentally ill?
THE DEFENDANT: Excuse me?

THE COURT: Are you contending that today you suffer from a mental
illness?

THE DEFENDANT: No.
(Transcript at 1139-1140.)
After further questioning the Defendant about his decision to proceed pro

se, this Court stated as follows:
This was - this has been noticed up for a significant period of time. And
so, I am not going to continue this motion for a new trial. These have all you've filed eight different motions. You've articulated it well. You were
at trial, You conducted your own defense. You have demonstrated to the
court throughout the course of these proceedings that you grasped the
nature of these proceedings, you understand this process, the legal process,
the criminal justice system, You've prepared multiple motions for new
trial.
(Transcript at 1141-42.)
Dr. Estess testified that the Defendant is obstructionist, but not delusional and
not psychotic. He further testified that it flies in the face of common sense to

think that the Defendant is mentally ill when he was able to conduct the trial as
well as he did. Dr. Estess indicated that there is no evidence of mental illness and

"' - --
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that the Defendant was competent to stand trial in 2008. Dr. Estess' conclusions
are corroborated by the record itself.
The Defendant's conduct throughout the pretrial, trial and post-trial

proceedings establish that he understood the nature of the proceedings and was
able to assist in his own defense. The Defendant filed multiple motions' and
argued those motions before the Court. He was able to track and respond to the
Court's questions when it suited his purpose to do so. In addition, the Defendant
was competent and able not only to prepare his own defense, but to present it to a
jury.

The Defendant filed numerous pretrial motions; participated in jury

selection; made an opening statement; cross-examined witnesses; presented his
witnesses~ testified on his own behalf; and filed post-trial motions, It is worth
own witnesses~

noting that it was only after he heard the State's closing argument, that he filed a
Jl1.ental incapacity. (See Transcript at 1115-16.)
1115·16.)
mo1ion to dismiss on groWlds of
ofJ11.ental

As Dr, Estess concluded, the Defendant is manipulative. The Defendant told
this Court that he does not have a mental illness during pro se hearings, but then
when it served his purpose, he moved to the dismiss this case because of mental
clOSing argument. Then, when this Court attempted to
incapacity after the State's closing

obtain a psychological evaluation, the Defendant thwarted that effort by refusing
to fully and forthrightly participate in the evaluation process. The record is replete
with evidence that supports Dr. Estess' conclusions about the Defendant.
The Defendant has attempted to manipulate this Court and the criminal justice

process throughout these proceedings. He, at times during the proceedings, was
·-COlVll'E-'tENe-'¥-HEARING CLQSING ARGUMENT (HA-WKlNS)
·-COlVll'E-'tENe-¥-HEARING
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obstructionist. His conduct throughout these proceedings has been chameleonlike. He has behaved in a way that is calculated to give him what he perceives as
the best advantage at any given time, He would, at times t be nonresponsive to the

Court's questions when it served his purpose to obstruct the process. Then, at
other times when it served his purpose, he was lucid and responsive. As Dr.
Estess pointed out, the Defendant is extremely controlling.

He has tried to

manipulate the psychologists who were attempting to do evaluations.

He

presented himself as delusional to Dr. Sombket but yet he presented himself as
having a split personality to Dr. Johnston, which is not the same thing. Dr.

"[b]ecRuse of what appeared to be a controlling and
Johnston's report states that "[b]ecause
manipulative nature t it was unclear whether or not a disassociative identity
disorder was present." (State's Exhibit #3 at 8.)

Similarly. it appears to the State that he is controlling even with his own
defense attorneys. In his letters to his parents (State's Exhibit #1), the Defendant

expresses displeasure with his attorney, Dennis Benjamin. and ultimately the
Defendant hires another attorney,

This Court will recall that the Defendant

repeatedly ·'flred" his public defender throughout the underlying proceedings in
this case. The Defendant has the ability to choose to assist his attorneys and it
appears that he does assist them when he is able to control the circumstances. It

appears when the Defendant perceives he is no longer in control of the
circumstances, he chooses not to assist his attorneys.

"- -
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VII.

ConclusioD
Conclusion

Based upon the foregoing, the State requests that this Court find that the
Defendant is now competent to stand trial,
Further, if this Court finds that the Defendant is competent to stand trial at the
present time, the State is also requesting that this Court make a factual finding that
the

Defend~t

was competent not only to stand trial in 2008, but that he was

competent during the pretrial and trial proceedings in this case. These fmdings
and conclusions are reasonable based upon the testimony presented during the
competency hearing; the exhibits admitted during the competency hearing; the
transcripts and record from the prior proceedings in this case; this Court's own

interactions and observations of the Defendant and the conclusions of Dr. Estess.
This Defendant's attempts to manipulate this process have not succeeded with
experienced professionals like Dr. Sombke and Dr. Estess, as well as Yom Honor,
who saw the Defendant's ""act" fIrst hand in the courtroom. Despite his best
efforts at feigning delusions, the Defendant didn't understand that he had to keep
his delusions consistent over the years with everyone he came into contact with.
As Dr. Estess testified, the Defendant's entire being would be permeated with
delusions if the Defendant were actually delusional or psychotic.

Yet, the

Defendant never mentioned these delusions to the people who knew him best, his
common law wife Darcy and his own mother. As Dr. Estess testified, if you tell
the truth, you don't have to remember what you said.
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The State requests that this Court resist being taken in by the Defendant's

efforts to manipulate the system.

ud
DATED this 22nd
day of November, 2010.

GREG H. BOWER

Ada COWlty Prosecuting Attomey
Attorney

!" By:
jfrllll~
L tJ!qJII
£
By:

Roger Bourne

Deputy Prosecuting Attorney

By:

M, Bennetts
Deputy Prosecuting Attorney

CeMPETEN€¥
WKlNS}
CeMPETEN€ ¥ HEARlNG-GbOSING-ARSUMENT-·fIIA
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CERTIFICATE OF SERVICE

I HEREBY CERTIFY that on this _ _ _ day of November 2010, I
caused to be served, a true and correct copy of the foregoing Competency Hearing

Closing Argument upon the individua1(s) named below in the manner noted:
rd
Name and address:_John E. Sutton, 200 N. 33rd
Street, Suite 2 & 3, Boise Idaho

83701
of the same in the United States mail, postage prepaid,
c By depositing copies ofthe
first class.
of the same in the Interdepartmental Mail.
c By depositing copies ofthe
CJ

By informing the office of said individual(s) that said copies were available

of the Ada County Prosecutor.
.II far pickup at the Office ofthe
t

~ By

faxing copies of the same to said attomey(s) at the facsimile number:

534. -L/t.f'ltj
-4'1'1'1

L ~lAs'
Le~
ega

slstant

---
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Session: McLaughlin120810
Session Date: 2010/12/08
judge: McLaughlin, Michael R.
Judge:
Reporter: Zeimantz, Coleen

Courtroom: CR507

Division: DC
Session Time: 08:06

Clerk(s):
Ho, Cindy
State Attorney(s):
Atwood, Chris
Bandy, R. Scott
Bennetts, Jan
Guzman, Cathy
Haws, Joshua
Vogt, Jim
Public Defender(s):
Bailey, Ransom
Odessey, Ed
Steveley
Steve
ley , Craig
Prob. Officer(s):
Court interpreter(s):

__ .

---------~--~--~.

------------~--~.--.

Case ID: 0020
Case number: FE-07-00005
Plaintiff:
Plaintiff Attorney:
Defendant: Hawkins, Farron
Co-Defendant(s):
Co-Defendant(
s):
Pers. Attorney: Sutton, John
State Attorney: Bennetts, Jan
Public Defender:

2010/12/08
11 :13:15 - Operator
Recording:
11 :13:15 - New case
Hawkins, Farron
11: 13:44 - Defendant: Hawkins, Farron
Present In-Custody with Atty for Motion
11 :13:48 - Judge: McLaughlin, Michael R.
Review Motion/Defense Motion to Withdraw Attorney
11 :14:32 - Defendant: Hawkins, Farron

000236
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Argue/Objection to W/Draw as Atty,
11 :23:38 - Pers. Attorney: Sutton, John
Response
11 :24:03 - Judge: McLaughlin, Michael R.
eT Allow W/Draw as Atty
11 :25:50 - Defendant: Hawkins, Farron
Request PD
11 :25:54 - Judge: McLaughlin, Michael R.
Order Appoint PD and Set for 12/15/10 @ 9:00 am for Trial Setting
11 :26:46 - Judge: McLaughlin, Michael R.
Deny Motions/Finding Defendant is competant to Proceed
11 :27:20 - Operator
Stop recording:

o
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DEC 08 2010
J. DAVID NAVARRO, Clerk
By LANI BROXSON
DEPUTY

__F_O_UR_T_H_ _ JUDICIAL DISTRICT
__F_O_UR_T_H_

IN THE DISTRICT COURT OF THE

OF _ _A_DA_ _ __
OF TIIE STATE OF IDAHO, IN AND FOR THE COUNTY OF_
E!

...

STATE OF IDAHO
Plaintiff,
VS.

FARON RAYMOND HAWKINS
Defendant.

)
)
)
)
)
)
)
)
)
)

Case No. CR-FE-2007-5

AFFIDAVIT .
AFFIDAvIT

DONNA L. HAWKINS BEING DULY SWORN UPON OATH DEPOSES AND SAYS
I MAKE THIS AFFIDAVIT BASED ON MYKNOWLEDGE AND BELIEF.
JOHN SUTTON STATED TO ME THAT HE COULD NOT POSSIBLY BE PREPARED
FOR THE HEARING ON NOVEMBER 12, 2010.
JOHN SUTTON SAID HE WOULD GET THE HEARING POSTPONED SO HE WOULD HAVE
TIME TO PREPARE.
JOHN SUTTON TOLD ME HE WOULD CALL AROUND AND GET ADOCTOR TO SEE FARON
BEFORE THE HEARING.
JOHN SUTTON REPEATEDLY FAILED TO SHOW UP TO TALK TO FARON AFTER HE
PROMISED ME HE WOULD.
FARON HAWKINS NEVER GAVE INFORMED CONSENT TO FIRE DENNIS BENGAMIN
AND NEVER SIGNED AN'. AGREEMENT WITH JOHN SUTTON.
"

THIS- - - ' - - -DAY OF DECEIVlBER
DECEMBER 2010
DATED THIS_-..:L-_--:DAY

J. DANE JOHNS
NOTARY PUBLIC
STATE OF IDAHO

000238
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State of Idaho)

S.S.

---J. DANE JOHNS
NOTARY PUBIJC
Of" IOAHO
STATE Of'

County of Ada)
On this 6th day of December, in the year of 2010, before me
J. Dane Johns, personally appeared Donna Hawkins, proved to me
on the basis of satisfactory evidence to be the person(s) whose name(s) is
(are) subscribed to the within instrument, and acknowledged that he (she)
ey
ecut
e same.
otary Public
Q
tJ. 'lI'V
'1I'Vd
Y
Commission Expires on (S -- L~
~
YCommission
L~~
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IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT

F'~~_ _ __

dlEC
<DEC 13 2D1O

THE STATE OF IDAHO , IN AND FOR THE COUNTY OF AdRAVID
NAVARRO. Clerk
By RIC NELSON
•
DEPlm'

THE STATE OF IDAHO,
Case No. CR-FE-2007
-0000005
CR-FE-2007-0000005
Plaintiff,
Plaintiff.
vs.
ORDER APPOINTING PUBLIC DEFENDER
FARON RAYMOND HAWKINS,
Defendant.

IT IS HEREBY ORDERED that the office of the Public Defender be appointed
to represent the defendant in this case.

DATED this 9th day of December,
December. 2010.

MI HAEL MCLAUGHLIN
District Judge

J

ORDER APPOINTING PUBLIC DEFENDER
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Session: McLaughlin121510
Session Date: 2010/12/15
Judge: McLaughlin, Michael R.
Reporter: Gosney, Vanessa

Page 1
Division: DC
Session Time:

Courtroom: CR507
08:14

Clerk(s) :
Oatman, Diane
State Attorneys:
Atwood, Chris
Bandy, Scott
Bennetts, Jan
Eames, Dave
Guzman, Cathy
Haws, Joshua
Public Defender(s):
Bailey, Ransom
Odessey, Edward
Simmons, Ki.mberly
K~mberly
Steveley, Craig
Prob. Officer(s):
Court interpreter(s):

Case I D:

0034
Case Number: FE0700005
Plaintiff:
Plaintiff Attorney:
Defendant: Hawkins, Farron
Co-Defendant(s) :
Pers. Attorney:
State Attorney: Bennetts, Jan
Public Defender: Odessey, Edward

2010/12/15
12:04:06 - Operator
Recording:
12:04:06 - New case
Hawkins, Farron
12:04:49 - Judge: McLaughlin, Michael R.
ct calls and revws case; def present in custody w/counsel
12:05:06 - Judge: McLaughlin, Michael R.
Ct notes matter to be set for trial
12:05:13 - Defendant: Hawkins, Farron
motion to disqualify jUdge
judge and set a hearing
12:05:28 - Defendant: Hawkins, Farron
has motion with him
12:05:31 - Judge: McLaughlin, Michael R.
Ct will not take up issue -- adv def has an atty
12:05:53 - Defendant: Hawkins, Farron
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does not wish PD -- conflict
12:06:01 - Judge: McLaughlin, Michael R.
if def declines PD, he wil be representing himself
12:06:15 - Judge: McLaughlin, Michael R.
Ct notes has gone over with def self representation -- revws
again
12:06:47 - Defendant: Hawkins, Farron
feels forced to go along w/PD -- req disqualify Judge
12:07:18 - Judge: McLaughlin, Michael R.
Discussion re: Ct and defendant -- counsel/standby
12:08:17 - Judge: McLaughlin, Michael R.
Relieves PD -- PD to be standby counsel
12:08:27 - State Attorney: Bennetts, Jan
4d or set for full week in case
12:08:55 - Judge: McLaughlin, Michael R.
April 11, 2011 at 8:30 jury trial through 15th -- pretrial M
arch 23, 2011 at
12:09:27 - Judge: McLaughlin, Michael R.
3:30 p.m.
12:10:06 - State Attorney: Bennetts, Jan
discovery issues
12:10:21 - Judge: McLaughlin, Michael R.
Ct notes discovery all submitted
12:10:28 - Public Defender: Odessey, Edward
Materials revw'd but not provided copies -- wishes copies be
provided
12:10:51 - Judge: McLaughlin, Michael R.
Disc by Feb 8, motion of Feb 16 if new evidence all other mo
tions closed
12:11:36 - State Attorney: Bennetts, Jan
wishes motion to appeal on the one issue she brought up befo
re the court
12:11:51 - Defendant: Hawkins, Farron
wishes access to law library
12:11:57 - Judge: McLaughlin, Michael R.
denied
12:12:04 - Operator
Stop recording:
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1 6 2010
DEC 16
J. DAVID NAVARRO, Clerk
By LANI BROXSON
DEPUTY

GREG H. BOWER
Ada County Prosecuting Attorney
Roger Bourne
Jan M. Bennetts
Deputy Prosecuting Attorney
200 W. Front Street, Room 3191
Boise, Idaho 83702
Telephone: (208) 287-7700
Facsimile:
(208) 287-7709

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF

THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
THE STATE OF IDAHO,
Plaintiff,
vs.
HAWKINS,
RAYMOND
FARON RA
YMOND HA
WKINS,

Defendant.

)
)
)
)
)
)
)
)
)

Case No. CR-FE-2007-0000005
MOTION FOR PERMISSION
TO APPEAL

------------)
-------------------------)

COMES NOW, Roger Bourne and Jan Bennetts, Deputy Prosecuting Attorneys, in
and for the County of Ada, State ofIdaho, and move this Court pursuant to I.A.R. 12(a) for
an Order permitting an interlocutory appeal from this Court's Order filed on December 6,
1.") An interlocutory appeal
2010, requiring a retrial. (Copy Attached as State's Exhibit I.")

of this Order is appropriate because it involves a controlling issue of law over which there

MOTION FOR PERMISSION TO APPEAL (HAWKINS) - Page 1
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are substantial grounds for a difference of opinion regarding the propriety of the order,
and the resolution of this appeal will materially advance the orderly resolution of this
case. I.A.R. 12(a).

I.
FACTUAL AND PROCEDURAL BACKGROUND
The Defendant was tried and convicted of two counts of robbery in January 2008.
On April 23, 2008, this Court held a sentencing hearing and sentenced the Defendant to
life with thirty (30) years fixed. The Defendant thereafter filed an appeal. On December
30, 2009, the Idaho Court of Appeals vacated the judgment and remanded the case for
further proceedings before this Court. The Court of Appeals held that the district court's
failure to sua sponte order a psychiatric evaluation and conduct a hearing to determine the
Defendant's competence to stand trial was an abuse of discretion. The Idaho Court of
Appeals vacated the conviction and ruled that if the Defendant were found competent
upon remand, the State would be free to retry the Defendant. The Court of Appeals based
this latter decision upon the belief that it was impossible to make a retroactive
competency decision.
II.

ARGUMENT
An interlocutory appeal is appropriate if it involves a controlling issue of law,
there are substantial grounds for a difference of opinion regarding the propriety of the

MOTION FOR PERMISSION TO APPEAL (HAWKINS) - Page 2
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order, and the resolution of the appeal may materially advance the orderly resolution of
the case. See I.A.R. 12(a). Idaho Appellate Rule 12(a) provides as follows:
Permission may be granted by the Supreme Court to appeal from an
interlocutory order or judgment of a district court in a civil or criminal
action, or from an interlocutory order of an administrative agency, which is
not otherwise appealable under these rules, but which involves a controlling
question of law as to which there is substantial grounds for difference of
opinion and in which an immediate appeal from the order or decree may
materially advance the orderly resolution of the litigation.
This Motion is timely pursuant to I.A.R. 12(b), which permits the State to file a
motion for permissive appeal and requires that it be filed with the district court within
fourteen (14) days from the date of entry of the order or judgment. This Court entered the
Order in this case on December 6, 2010.
As the Idaho Supreme Court has explained:
It was the intent of I.A.R. 12 to provide an immediate appeal from an
interlocutory order if substantial legal issues of great public interest or legal
questions of first impression are involved. This Court also considers such
factors as the impact of an immediate appeal upon the parties, the effect of
the delay on the proceedings in the district court pending the appeal, the
likelihood or possibility of a second appeal after judgment is finally entered
by the district court, and the case workload of the appellate courts.

Budell v. Todd, 105 Idaho 2,4,665 P.2d 701, 703 (1983). This case meets all applicable

criteria for an interlocutory appeal.
An immediate appeal in this case is necessary because the questions of whether
this Court may make a binding retroactive competency determination, and whether it may
do so in light of the Court of Appeals' opinion in this case, are controlling questions of

MOTION FOR PERMISSION TO APPEAL (HAWKINS) - Page 3
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law, both of which involve substantial legal issues of great public interest and present
legal questions of first impression in Idaho.
The State understands from this Court's ruling that although this Court has found
by clear and convincing evidence that the Defendant was competent to stand trial in
January 2008, and that there is legal support for this Court to make a retroactive
competence decision, this Court believes it is nevertheless bound by what it deems to be a
controlling directive of the Idaho Court of Appeals to order a retrial. The Court of
Appeals did conclude its analysis by stating: "Because it is not possible to retroactively
make a determination as to Hawkins' competency at the time he was tried, we must
vacate the judgment of conviction and leave the state free to retry Hawkins if he is found
to be [presently] competent." State v. Hawkins, 2009 Opinion No. 79 at 14 (Ct. App.
2009) (footnote omitted).
However, whether this single concluding (and unsupported) sentence is actually
the "law of the case" to which this Court must adhere is a controlling question of law as
to which there is substantial grounds for difference of opinion because: (l) the resolution
of that question will determine whether a retrial is required in this case; and, (2) it appears
that the Court of Appeals' pronouncement that "it is not possible to retroactively make a
determination as to Hawkins' competency at the time he was tried" was not necessary to
the Court's decision as to the only issue it identified on appeal - i.e., "whether in the
course of Hawkins' self-representation, the district court should have considered sua
sponte whether Hawkins was competent to undergo trial, and if so, whether Hawkins was

MOTION FOR PERMISSION TO APPEAL (HAWKINS) - Page 4

000246

- - - - - - - - - - - - - - - - - - _ ....._-_. --

.

rational enough to represent himself rather than be represented by counsel," Hawkins,
2009 Opinion No. 79 at 14. See Taylor v. Maile, 146 Idaho 705, 709, 201 P.3d 1282,
1286 (2009) (internal citations & quotations omitted) ("The 'law of the case' doctrine
provides that when the Supreme Court, in deciding a case presented states in its opinion a
principle or rule of law necessary to the decision, such pronouncement becomes the law
of the case, and must be adhered to throughout its subsequent progress, both in the trial
court and upon subsequent appeal.").
Assuming the Court of Appeals' concluding statement is not the law of the case,
there also exists a question as to whether it is possible to make a binding retroactive
competency detennination and therefore avoid a retrial in this case.

This is both a

controlling and substantial legal issue because it will have an impact on a great number of
cases and it will have a significant impact on the outcome of this case. It is also an issue
of first impression in Idaho. Although other jurisdictions have addressed this issue both
at the federal and state level, the Idaho Supreme Court has not yet had occasion to rule on
whether a district court can make a retroactive competency detennination.
It is imperative that this retroactive competence issue be addressed before the State

proceeds to a retrial in this matter, particularly in light of the opinions of Dr. Estess and
Dr. Sombke. The State has serious concerns that this case will continue down the same
path as it did during the first trial in this matter. Despite the Defendant's attempts to
manipulate the system, this Court made reasonable and rational decisions about the
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postDefendant's mental health status throughout this case, including pretrial, trial and post
trial matters. The Defendant should not be entitled to continue to manipulate the system.
There is a very high likelihood that these very same issues will occur over and over
again, even during a retrial, if there is ultimately a retrial. There is nothing to prevent this
Defendant from doing in a new trial exactly what he did during the first trial; i. e., raise
mental illness and incompetence as an issue only when it serves his purpose; and,
pursuant to the Court of Appeals' decision, this Court will be required to stop the trial
and/or declare a mistrial and attempt to obtain yet another psychological evaluation. The
Defendant will then fail to cooperate with the evaluation, as he has done throughout this
case, and around and around we will go. As Dr. Estess pointed out during his testimony,
this Defendant is an obstructionist. The fact that this very issue will continue to obstruct
the criminal justice process in this case is reason for the Idaho Supreme Court to address
this issue on an interlocutory appeal.
Assuming that the Idaho Supreme Court concludes that the Court of Appeals
decision about retrial is not the law of the case, the State will not need to retry the
Defendant if the Idaho Supreme Court concludes that this Court was entitled to make a
retroactive competence decision and upholds this Court's decision that the Defendant was
competent to proceed to trial in January 2008. For this reason, the question of whether it
is possible to make a retroactive competency determination meets the requirement of
I.A.R. 12(a) that the issue be controlling.
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This case also meets the requirement that there be substantial grounds for a
difference of opinion on the merits of the issue. The Idaho Court of Appeals determined
in a single conclusory sentence that a retroactive competence decision "is not possible."
Hawkins, 2009 Opinion No. 79 at 14. One of the cases that the Court of Appeals relied
upon in reversing this conviction was United States v. Auen, l which recognizes that
retroactive competency determinations may be possible and that the district court is in the
best position to determine whether it could make a meaningful determination of a
defendant's competence. Because the Court of Appeals relied on Auen to find a bona fide
doubt existed as to the Defendant's competency, but ignored Auen when determining in a
single concluding (and unsupported) sentence, "it is not possible to retroactively make a
determination as to Hawkins' competency at the time he was tried," see Hawkins, 2009
Opinion No. 79 at 14, it appears that retroactive competency was not an issue that was
fully considered and fully addressed by either the parties or the Court of Appeals. It is
also worth noting that Dr. Estess has in fact rendered an opinion about the Defendant's
competence at the time of trial.

Further, this Court found by clear and convincing

evidence that the Defendant was competent to proceed to trial in January 2008.
Accordingly, it is possible for such a determination to be made.
Moreover, as the State argued in its Motion for Hearing on Retroactive
Psychological Evaluation, case law supports a conclusion contrary to the Idaho Court of
Appeals' assertion that "it is not possible to retroactively make a determination as to
1

846 F.2d 872 (1988).
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Hawkins' competency at the time he was tried." State v. Hawkins, 2009 Opinion No. 79 at
14 (Ct. App. 2009). The State hereby incorporates by reference its Motion for Hearing on
Retroactive Psychological Evaluation, filed on November 8,2010.
In addition to involving controlling questions of law as to which there are
substantial grounds for difference of opinion, this case also meets the requirement of
I.A.R. 12(a) that an appeal now will materially advance the orderly resolution of the
litigation. Not only is there case law to support a trial court's ability to make a retroactive
competency determination, but this Court has found by clear and convincing evidence
that the Defendant was competent to proceed to trial in January 2008. If the Idaho
Supreme Court agrees with this Court's sound decisions, the State will be prejudiced by
having to retry this Defendant before this issue is finally resolved. Thus, any litigation on
the merits until this issue is determined will be a waste of time and resources.
Finally, the impact upon the parties and the effect of the delay is minimal,
particularly in comparison to the prejudice of having to retry this case when a ruling
upholding this Court's decision would eliminate the need for a retrial. The Defendant has
been tried and convicted. As the State understands the Idaho Court of Appeals decision
in this case, this competence issue is the only ground upon which this case was reversed.
Based upon the evidence presented at the competency hearing; the opinions of Dr. Estess;
the entirety of the underlying record in this case; and this Court's conclusions about the
Defendant's competence, the ground for reversal is now not persuasive.
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III. Conclusion

Although this Court has ruled that it is bound to retry this case based upon the
Idaho Court of Appeals' decision, the State is requesting that this Court grant this Motion
for Permissive Appeal in order to allow the Idaho Supreme Court to address this
important issue. If this Court were to grant this State's Motion, it will carry significant
weight with the Idaho Supreme Court. It will legitimize the State's effort to have this
issue decided by Idaho's highest court before requiring the victims to testify once again
when this very issue is the only issue that formed the basis for the reversal in this case.
Based upon the foregoing reasons, the State requests that this Court grant
permission to file an interlocutory appeal in this case.

DATED this /~Z; day of December 2010.
GREG H. BOWER
Ada County Prosecuting Attorney

ft

By:

~J'I~
~J'I~
Roger Bourne
Deputy Prosecuting Attorney

By:
Deputy Prosecuting Attorney
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•
CERTIFICATE OF SERVICE

.~

I HEREBY CERTIFY that on this ~ day of December 2010, I caused to be
served, a true and correct copy of the foregoing Motion for Permission to Appeal upon the
individual(s) named below in the manner noted:
Name and address: Faron Hawkins, c/o Ada County Jail and as standby counsel-Ada

County Public Defender's Office, 200 W. Front Street, Boise Idaho 83702.
o By depositing copies of the same in the United States mail, postage prepaid, first
class.
/

By depositing copies of the same in the Interdepartmental Mail.
o By informing the office of said individual(s) that said copies were available for
pickup at the Office of the Ada County Prosecutor.
o By faxing copies of the same to said attomey(s) a the facsimile number: _ _ __

Legal
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FILED

2;:-010-\\ DEC 2;:-010-
J. DAVID NAVARRO, Clerk
By SCARlETI RAMIREZ
DEPUTY

GREG H. BOWER
Ada County Prosecuting Attorney

Roger Bourne
Jan Bennetts
Deputy Prosecuting Attorney
200 W. Front Street, Room 3191
Boise, Id. 83702
Telephone: (208) 287-7700
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
THE STATE OF IDAHO,
Plaintiff,

vs.
FARON RA YMOND HAWKINS,

------------------------------ -Defendant.
-----------
TO:

)
)
)
)
)
)
)
)
)
)

Case No. CR-FE-2007-0000005
NOTICE OF HEARING

F
ARON RAYMOND HAWKINS, you will please take notice that on the
FARON

26th day of January 2011, at the hour of3:30 of said day, or as soon thereafter as counsel
can be heard, Deputy Prosecuting Attorney Roger Bourne and/or Jan Bennetts will move
this Honorable Court for regarding the State's Motion for Permission to Appeal in the
above-entitled action.

LL

-Y'I
r,;..
-:Y'I7r.;..
DATED this _?_·_U day of December 2010.

GREG H. BOWER
Ada County Prosecuting Attorney

By:

6

NOTICE OF HEARING (HAWKINS), Page

Roger Bourne
Deputy Prosecuting Attorney
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•

•

CERTIFICATE OF MAILING
I HEREBY CERTIFY that I mailed a true and correct copy of the foregoing

Notice of Hearing to Faron Ra~d Hawkins, Pro Se by having the foregoing Notice of
Hearing delivered, this

d-fJ
d-'J

. day OfDecemb~
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•

PII.ED _ _ __
~;"i";U:Il.EDED""'---_
'-P.M

-

~

DEC 222010
J. DAVID NAVARRO CI k
NelSON'
By RIC NELSON'

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF

DEPUTy
DEPUTY

THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA

STATE OF IDAHO,
Case No. CR-FE-2007-0000005
CR-FE-2007-0000005
Plaintiff,
vs.

SCHEDULING ORDER

FARON RAYMOND HAWKINS,
Defendant.

This matter came before the Court on December 15, 2010 at 9:00 a.m. for a
entry of plea for the above-named defendant. The attorneys present were:

For the State: Roger Bourne
For the Defendant(s): Edward B Odessey

The defendant entered a plea of not guilty and requested a jury trial. The Court
instructed the clerk to enter the plea of not guilty
gUilty into the court minutes. The defendant
is specifically instructed that as a condition of bail/ROR release, they are to
maintain contact with their attorney and they are to keep their attorney informed
as to their current mailing address and contact phone number.
Pursuant to Idaho Criminal Rule 12, 16 and Rule 18, the Court hereby orders
that the attorneys and defendant shall comply with the following scheduling order:
1) JURY TRIAL DATE: The 2 day jury trial of this action shall commence
before this Court on Monday, April 11, 2011, at 9:00 a.m. or any day that week.
Counsel and the defendant shall be present at 8:30 a.m. on the first day of trial.

2) PRE-TRIAL CONFERENCE: Counsel for the parties and the defendant(s)
shall appear before this Court on March 23, 2011, at 10:00 a.m. for pre-trial
SCHEDULING ORDER Page 1
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er:

•

•

conference. Counsel shall be prepared to discuss settlement possibilities pursuant to
I.C.R. Rule 18. Failure of the defendant to appear at this pre-trial conference will result
in a forfeiture of bail and the Court shall issue a bench warrant. The parties shall
submit all proposed jury instructions and witness lists to the Court at the pretrial
conference.
In the event that either party intends to introduce evidence pursuant to
I.R.E. 404, 405, 406, 410, 412, 608 and 609, that party must disclose such evidence
to opposing counsel on or before the pre-trial conference.
3) MOTIONS: All motions pursuant to I.C.R. Rule 12 and any other motions.
including Motions in Limine and Motions to Dismiss shall be filed on or before February

16, 2011. All Motions to Suppress Evidence must be accompanied by a brief setting
forth with specificity what evidence is to be suppressed and the factual basis for the
motion. Further, the brief must set forth both constitutional and specific case precedent
for the suppression of evidence. Upon the filing of the motion, the brief and proposed
notice of hearing, the motion will be calendared by the clerk for hearing.
4) DISCOVERY CUT-OFF: All discovery pursuant to I.C.R. Rule 15 and Rule 16
shall be completed by February 8, 2011. Counsel for the parties shall have disclosed to
each other in writing the following information:
The list of all witnesses, along with their addresses and telephone
numbers, which each side intends to call for their case. This order does not apply
to rebuttal witnesses for the State.
5) SANCTIONS: Failure to comply with this order will subject a party or its
attorney to appropriate sanctions including,
inclUding, but not limited to, costs for subpoenas,
reasonable attorney fees, exclusion of witnesses and jury costs.
6) CONTINUANCES: The Court will not grant continuances unless extraordinary
circumstances exist and all the parties waive their right to a speedy trial.

.

DATED this 22nd dayof December, 2010. at/~
~~

MICHAEL MCLAUGHLIN
District JUdge
Judge

CERTIFICATE OF MAILING
SCHEDULING ORDER Page 2

000256

•
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I HEREBY CERTIFY that on this 22nd day of December, 2010, I caused a
true and correct copy of the above and foregoing instrument to be mailed, postage
prepaid, or hand-delivered, to:

DEPUTY ADA COUNTY PROSECUTOR
INTERDEPARTMENTAL MAIL

DEPUTY ADA COUNTY PUBLIC DEFENDER
INTERDEPARTMENTAL MAIL
FARON HAWKINS
CIO ADA COUNTY JAIL
7200 BARRISTER DR
BOISE 10 83704
JOHN SUTTON
J.E. SUTTON & ASSOCIATES
PO BOX 799
BOISE 10 83701
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Courtroom: CR508

Clerk(s):
Ho, Cindy
Attorney(s):
State Attorney(
s):
Atwood, Chris
Bandy, R. Scott
Bennetts, Jan
Guzman, Cathy
Haws, Joshua
Public Defender(s):
Bailey, Ransom
Jones, Teri
Loschi, Johnathan
Odessey, Ed
Simonaitis, David
Prob. Officer(s):
Court interpreter(s):

Case 10: 0026
Case number: FE-07-00005
Plaintiff:
Plaintiff Attorney:
Defendant: Hawkins, Farron
Co-Defendant(s):
Pers. Attorney:
State Attorney: Bennetts, Jan
Public Defender: Odessey, Ed
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16:11 :12 - Operator
Recording:
16:11:12 - New case
Hawkins, Farron
16:
11
16:11 :52 - Defendant: Hawkins, Farron
Present In-Custody Pro-Se for Motion Hearing
16:12:16 - State Attorney: Bennetts, Jan
Argue Motion for Permission 0 Appeal
16:21 :36 - Defendant: Hawkins, Farron
Response
16:22:18 - Judge: McLaughlin, Michael R.
Set Defense Motions 2/24/11 @ 3:30 pm
16:23:06 - Public Defender: Odessey, Ed
Stand-by Counsel/Forwards Discovery to Defendant
16:24:07 - State Attorney: Bennetts, Jan
Discovery Discussion
16:24:44 - Defendant: Hawkins, Farron
Response
16:25:07 - Public Defender: Odessey, Ed
Response
16:26:50 - Judge: McLaughlin, Michael R.
Takes Motion for Appeal Under Advisement
16:27:07 - Operator
Stop recording:
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JAN 26 2011
CHRISTOPHER D. RICH, Clerk
ByCINDYHO
OEPUTY

__
F_O_UR_T_H_ _ JUDICIAL DISTRICT
__F_O_UR_T_H_

IN THE DISTRICT COURT OF THE

THE.COUNTY OF
OF THE STATE OF IDAHO~ IN AND FOR. TIm.COUNTY

....

STATE OF IDAHO

)
)
)
)
)
)
)
)
)
)

Plaintiff,
VS.
V8.

FARON RAYMOND HAWKINS
Defendant.

ADA
--_._-
---.---

Case No.

CR-FE-2007-5

AFFIDAVIT .

DONNA L. HAWKINS BEING DULY SWORN UPON OATH DEPOSES AND SAYS
I MAKE THIS AFFIDAVIT BASED ON MYKNOWLEDGE AND BELIEF.
JOHN SUTTON STATED TO ME THAT HE COULD NOT POSSIBLY BE PREPARED
FOR THE HEARING ON NOVEMBER 12. 2010.
JOHN SUTTON SAID HE WOULD GET THE HEARING POSTPONED SO HE WOULD HAVE
TIME TO PREPARE.
JOHN SUTTON TOLD ME HE WOULD CALL AROUND AND GET ADOCTOR TO SEE FARON
BEFORE THE HEARING.
JOHN SUTTON REPEATEDLY FAILED TO SHOW UP TO TALK TO FARON AFTER HE
PROMISED ME HE WOULD.
FARON HAWKINS NEVER GAVE INFORMED CONSENT TO FIRE DENNIS BENGAMIN
AND NEVER SIGNED AN, AGREEMENT WITH JOHN SUTTON.
....~

...,~

DATED THIS
~~~; _ _DAY
THIS_-,-,6;.:..-;
_D.AY OF DECEMBER 2010

...

~---

J. DANE JOHNS
NOTARY PUBLIC
STATE OF IDAHO

000266

•

•

State of Idaho )
S.S.
County of Ada)
On this 6th day of December, in the year of 2010, before me
J. Dane Johns, personally appeared Donna Hawkins, proved to me
on the basis of satisfactory evidence to be the person(s) whose name(s) is
(are) subscribed to the within instrument, and acknowledged that he (she)
(y
uted the same.

...
J. DANE JOHNS
NOTARY PUBUC
STATE OF IDAHO
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-NO.

A.M.-~J::J),""-;Fi:iT'IL;;neO:----, ""P.M _ _ __
A.M.

JAN 2 7 2011
CHRISTOPHER D. RICH, Cler1<
By NATALIE FARACA
OEPUTY

GREG H. BOWER
Ada County Prosecuting Attorney

Jan Bennetts
Deputy Prosecuting Attorney
200 W. Front Street, Room 3191
Boise, Idaho 83702-5954
Telephone: (208) 287-7700

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
)
)
)
)
)
)
)
)
)

THE STATE OF IDAHO,
Plaintiff,
vs.
FARON RAYMOND HAWKINS,
HAWKINS,
FARON
Defendant.

Case No. CR-FE-2007-0000005
REQUEST FOR DISCOVERY

------------)
--------------------------)

TO THE ABOVE NAMED DEFENDANT:
PLEASE TAKE NOTICE that the undersigned, pursuant to Rule 16 of the Idaho
Criminal Rules, requests Discovery and inspection of the following:
(1) Documents and Tangible Objects:
Request is hereby made by the prosecution to inspect and copy or photograph books,
papers, documents, photographs, videotapes, and audiotapes, tangible objects or copies or

REQUEST FOR DISCOVERY (HAWKINS), Page 1
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portions thereof, which are within the possession, custody or control of the defendant, and
which the defendant intends to introduce in evidence at trial.
(2) Reports of Examinations and Tests:
The prosecution hereby requests the defendant to pennit the State to inspect and
copy or photograph any results or reports of physical or mental examinations and of
scientific tests or experiments made in connection with this case, or copies thereof, within
the possession or control of the defendant, which the defendant intends to introduce in
evidence at the trial, or which were prepared by a witness whom the defendant intends to
call at the trial when the results or reports relate to testimony of the witness.
(3) Defense Witnesses:
The prosecution requests the defendant to furnish the State with a list of names and
addresses of witnesses the defendant intends to call at trial.
(4) Expert Witnesses:
The prosecution requests the defendant to provide a written summary or report of
any testimony that the defense intends to introduce pursuant to Idaho Criminal Rule
16(c)(4), including the facts and data supporting the opinion and the witness's
qualifications.
(5) Pursuant to Idaho Code Section 19-519, the State hereby requests that the
defendant state in writing within ten (10) days any specific place or places at which the

REQUEST FOR DISCOVERY (HAWKINS), Page 2
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defendant claims to have been at the time of the alleged offense and the names and
addresses of the witnesses upon whom he intends to rely to establish such alibi.

DATED this~'-aay of January 2011.
GREG H. BOWER
Ada County Prosecuting Attorney

By:

~,t(~
Bennetts
Deputy Prosecuting Attorney

CERTIFICATE OF SERVICE

I HEREBY CERTIFY that on this

~ day of January 2011, II caused to be

served, a true and correct copy of the foregoing REQUEST FOR DISCOVERY upon the
individual(s) named below in the manner noted:
Name and address: Faron Hawkins, c/o Edward Odessey, Ada County Public Defender

D

By depositing copies of the same in the United States mail, postage prepaid, first

~.
/

By depositing copies of the same in the Interdepartmental Mail.
D

By informing the office of said individual(s) that said copies were available for
pickup at the Office of the Ada County Prosecutor.

D

By faxing copies of the same to said attorney(s) at the facsimile number: _ _ __

-~Legal AssIstant

REQUEST FOR DISCOVERY (HAWKINS), Page 3
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e

D

NO'_-:-;-:-~~FI::-;;lE;:;-D- - - :~.=1
Fll~~
_
A.M·-+"tc..
..)'---'P.M----

JAN 21 2011
CHRISTOPHER D. RICH, Clerk
By NATALIE FARACA
DEPUTY

GREG H. BOWER
Ada County Prosecuting Attorney

t'

Jan Bennetts
Deputy Prosecuting Attorney
200 W. Front Street, Room 3191
Boise, Idaho 83702-5954
Telephone: (208) 287-7700
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
THE STATE OF IDAHO,
Plaintiff,
vs.
FARON RA
YMOND HA
WKINS,
RAYMOND
HAWKINS,
Defendant.

)
)
)
)
)
)
)
)
)

Case No. CR-FE-2007-0000005
DISCOVERY
RESPONSE TO COURT

------------)
--------------------------)

COMES NOW, Jan Bennetts, Deputy Prosecuting Attorney, in and for the County
of Ada, State of Idaho, and informs the Court that the State has complied with the
Defendant's Request for Discovery.
RESPECTFULLY SUBMITTED this

~(,1J;;
~(,~ day of January 2011.

GREG H. BOWER
Ada County Prosecuting Attorney

)aullt~
~etts
Deputy Prosecuting Attorney

\:\)?)
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2
3

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF THE

4

STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA

5
6

STATE OF IDAHO,

Case No. CRFE-2007-000005

7
8

9

MEMORANDUM DECISION ON THE
STATE'S MOTION FOR PERMISSION
TO APPEAL

Plaintiff,
vs.

10

FARON RAYMOND HAWKINS,
11

Defendant.
12

APPEARANCES
13

For The Plaintiff: Jan Bennetts, Deputy Ada County Prosecuting Attorney
14

For The Defendant: Faron Hawkins, pro se
15

PROCEEDINGS
16
17

The defendant was convicted of two counts of Robbery.

The Defendant

18

appealed his conviction and the Idaho Court of Appeals issued a decision on December

19

30, 2009, vacating the conviction and remanding the matter for a new trial. The Court

20

received the Remittitur on May 11, 2010.

21

The Court of Appeals determined that this Court had erred when not having

22

Faron Hawkins undergo a mental health evaluation during his jury trial to determine

23

whether or not the defendant was competent to proceed. This Court, based upon the

24

ruling of the Court of Appeals, ordered an I.C. § 18-211 psychological evaluation and a
25

hearing was held on this issue. At the hearing, both Dr. Somke and Dr. Estess opined
26
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that Mr. Hawkins is mentally competent, capable of assisting in his defense and
2

understanding the proceedings. In addition, Dr. Estess opined that Faron Hawkins not

3

only was competent to proceed, but he was not suffering from a mental illness during

4

the time of his trial and thus, submitted to the Court a retroactive opinion as to his

5

competency.

6

The Court made that finding and signed that order on December 3, 2010, and

7

the State then timely filed a motion pursuant to 12(b) of the Idaho Appellate Rules

8

asking for permission to appeal. A hearing was held on this on January 27,2011. Mr.

9

Hawkins set forth that he had no objection to the Court granting permission to appeal
10

this decision.
11

12

The Court, in reviewing IAR Rule 12(b), which incorporates Rule 12(a), that this

13

is a legal issue that should be appealed because there are significant questions as to

14

whether or not this Court may make a binding retroactive competency determination

15

and whether it may do so in light of the Court of Appeals' opinion in this case. These

16

are clearly controlling questions of law, both of which involve substantial legal issues at

17

great public interest and present legal questions of first impression in Idaho.

18

This Court found by clear and convincing evidence that the defendant was

19

competent to stand trial in January of 2008 based upon Dr. Estess's retroactive
20

competency opinion, and there is case authority in other jurisdictions for this Court to
21

22
23

make a retroactive competency decision.

However, this Court has indicated to the

State that it believes it is bound by the Remittitur and to grant a new trial.

24

The Court of Appeals concluded in their analysis of this case on appeal that

25

"Because it is not possible to retroactively make a determination as to Hawkins'

26
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judgment of conviction and
competency at the time he was tried, we must vacate the jUdgment
2

leave the state free to retry Hawkins if he is found to be competent to stand trial."

3

Whether this holding is actually the law of the case to which this Court must

4

adhere is a controlling question of law as to which there are substantial grounds for

5

difference of opinion.

6

7

8

Because this Court is not clear whether the Court of Appeals' concluding
statement is or is not the law of the case, there also exists a question as to whether it is
possible to make a binding retroactive competency determination and potentially avoid

9

a retrial in this case.

This issue is both a controlling and substantial legal issue

10

because it will have an impact on a great number of cases and will have a significant
11
12

impact on the outcome of this case.

13

As noted earlier, it is also an issue of first impression in Idaho. Although other

14

jurisdictions have addressed this issue, both at the federal and state level, the Idaho

15

Supreme Court has not ruled on this issue.

16

imperative that a retroactive competence issue be addressed before the State proceeds

17

to retry this case in the light of the opinion of Dr. Estess.

18

The Court will find that it certainly is

The defendant continues in his pro se status after an extensive Faretta inquiry

19

and there is a very high likelihood his competency will continue to come into question at
20

a new trial and would require the Court to have psychiatrist present during the trial, in
21

22
23

the event that the defendant were to act out in some manner that on an appellate
record would appear to be a loss of competence. Assuming that the appellate courts of

24

Idaho were to allow a retroactive competency determination to be dispositive in this

25

case as well as potentially other cases, the State would need not to retry the defendant

26
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if the court so rules.
2

The defendant has been in custody for a lengthy period of time in light of his

3

earlier conviction. Certainly he has speedy trial rights. However, the primary prejudice

4

is upon the State because the State clearly has to come forward with the evidence to

5

prove this case beyond a reasonable doubt and the defendant, who was the primary

6

witness in his case, still has the ability to present his evidence.

7
8

For all of these reasons, the Court, in exercising its discretion, will grant to the
State permission to appeal pursuant to Rule 12(b) of the Idaho Appellate Rules and the

9

State will prepare a sejJlte order setting forth the Court's ruling in this regard.
10
11
12

13

DATED this

L

day of February

2011~:~.JC.#d~c!(~;L----yC.~""'!::'!=:/
2011~:~.;e..;tJ~c!(~;L----yL~""'!::.l=:/
~___
.~HLlN

w=:::;:::- .• "
w=:::;':T"

DISTRICT JUDGE

14
15

16
17

18
19

20
21

22

23
24

25
26
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CERTIFICATE OF MAILING
2

I hereby certify that on the L d a y of February 2011, I mailed (served) a true
3
4

5

6
7

and correct copy of the within instrument to:

ADA COUNTY PROSECUTING ATTORNEY
INTERDEPARTMENTAL MAIL
ADA COUNTY PUBLIC DEFENDER
INTERDEPARTMENTAL MAIL

8
9

10

Faron Raymond Hawkins
clo
c/o Ada County Jail
7210 Barrister
Boise, 10 83704

11

12
13

CHRISTOPHER D. RICH
Clerk of the District Court

14
15

16
17
18

19

20
21

22
23

24
25

26
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•
GREG H. BOWER
Ada County Prosecuting Attorney
Jan Bennetts
Deputy Prosecuting Attorney
200 West Front Street, Room 3191
Boise, Idaho 83702
Phone: 287-7700
Fax: 287-7709

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
THE STATE OF IDAHO,

)
)
)
)
)
)
)
)
)

Plaintiff,
vs.
ARON RAYMOND HAWKINS,
F
FARON
Defendant.

Case No. CR-FE-2007-0000005
ORDER GRANTING STATE'S
MOTION FOR PERMISSION TO
APPEAL

--------------)
------------------------------)
The above matter having come before the Court, the Court having considered the

arguments on January 26,2011 herein, the Defendant being before the Court, and the Court being
otherwise fully advised in this matter;

IT IS HEREBY ORDERED AND THIS COURT DOES ORDER that the for the
reasons set forth in the Memorandum Decision filed by this Court on February 1, 2011, the State's
Motion for Permission to Appeal is GRANTED.

,?yd

-':;hrlJ~~

IT IS SO ORDERED this --L day O(JQW1II~2011.

./2
( ///#t/:/.
/R; /:/.
/2 C

/~~
/
~~
District Judge

ORDER GRANTING STATE'S MOTION FOR PERMISSION TO APPEAL
(HAWKINS), Page 1
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•
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FILED
FILED~
P.M.4---6_<......-_ __
A.M. _ _ _ _P.M.4---6_""---
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0 8 2011
FEB 08
CHRISTOPHER D. RICH, Clerk

GREG H. BOWER
Ada County Prosecuting Attorney

By LANI BROXSON
DEPUTY

Jan M. Bennetts
Deputy Prosecuting Attorney
200 W Front Street
Boise, Idaho 83702
Telephone: (208) 287-7700

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF

THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
THE STATE OF IDAHO,
Plaintiff,
vs.

)
)
)
)
)

F
ARON RAYMOND HAWKINS,
FARON
Defendant.

)
)
)
)

('
("

Case No. CR-FE-2007-0000005
(REMOTION IN LIMINE (RE
TRIAL)

------------)
--------------------------)

COMES NOW, Jan M. Bennetts, Ada County Deputy Prosecuting Attorney, in and
for the County of Ada, State of Idaho, and moves this Court for an Order in Limine
precluding the Defendant from raising the issue of, or attempting to put on any evidence
about, the prior child protection proceedings and/or the child custody proceedings involving
his children. As this Court is aware, the Defendant attempted numerous times throughout
the first trial in this case to raise these issues before the jury. These prior child protection

OTION IN LIMINE (RE-TRIAL) (HAWKINS), Page 1
000281

and/or child custody proceedings have no relevance to whether the Defendant committed
the bank robberies for which he has been charged.
Accordingly, the State is seeking this Court's Order in Limine preventing the
Defendant from raising these issues before the jury upon re-trial.

DATED this ~ day of February, 2011.

GREG H. BOWER
Ada County Prosecuting Attorney

---trJ!!l!l:::::fb

-By-:
By:

Deputy Prosecuting Attorney

CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on this

~

caused to be
day of February, 2011, 1[caused

served, a true and correct copy of the foregoing Motion In Limine (Re-trial) upon the
individual(s) named below in the manner noted:
Name and address: Faron Hawkins, c/o Ada County Jail and as standby counsel-Ada

County Public Defender's Office, 200 W. Front Street, Boise Idaho 83702.
a By depositing copies of the same in the United States mail, postage prepaid, first
class.

X

By depositing copies of the same in the Interdepartmental Mail.

MOTION IN LIMINE (RE-TRIAL) (HAWKINS), Page 2
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•
o By infonning the office of said individual(s) that said copies were available for
pickup at the Office of the Ada County Prosecutor.

o By faxing copies of the same to said attomey(s) at the facsimile number: _ _ __

Legal Assistant

MOTION IN LIMINE (RE-TRIAL) (HAWKINS), Page 3
000283

-·----;;;;Fll~ED~'y
. . .'"?""'C:::::.:-::...--·----;;;;Fll~ED~ty
.....
""?""'<::::;;:-::...-

-.r.M. _ _ _ _,P.M.,
,P.M. ~
-.rM.

FEB 0 8 2011
CHRISTOPHER D. RICH, Clerk
By LANI BROXSON
DEPUTY

GREG H. BOWER
Ada County Prosecuting Attorney

Jan M. Bennetts
Deputy Prosecuting Attorney
200 W Front Street
Boise, Idaho 83702
Telephone: (208) 287-7700

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
THE STATE OF IDAHO,
Plaintiff,
vs.
F
ARON RAYMOND HAWKINS,
FARON
Defendant.

)
)
)
)
)
)
)
)
)

Case No. CR-FE-2007-0000005
MOTION TO PERMIT STATE
TO RELY ON PREVIOUS
TRIAL RULINGS AT RERE
TRIAL

------------)
--------------------------)

COMES NOW, Jan M. Bennetts, Ada County Deputy Prosecuting Attorney, in and
for the County of Ada, State of Idaho, and moves this Court to permit the State to rely upon
the previous trial rulings made by this Court in the above-entitled case.
As this Court is aware, the State filed a Motion in Limine to Permit Use of
Impeachment and 404(b) Evidence and a Memorandum in Support with regard to the first
trial in this case. This Court made several rulings with regard to the State's Motion in
Limine. (See generally, Trial Transcript at 756-62; 869-81; 883-85.)

I\
\

\

REOTION TO PERMIT STATE TO RELY ON PREVIOUS TRIAL RULINGS AT RE

"f~ TRIAL (HAWKINS), Page 1
.\!~
.\l~

.
' .. _
_ .\

\

, ',r
'0'

\\~,

.

.
M.
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The State files this Motion to ensure that it does not step outside the bounds of what
this Court will pennit with regard to these previous rulings. The State plans to conduct its
evidence presentation consistent with these prior court rulings, although the State
recognizes that it will depend upon how the defense conducts its case presentation during
the re-trial.
The State requests that this Court pennit it to follow these previous rulings with the
understanding that it may well depend upon how the defense presents its case during the re
retrial.

DATED this Eday of February, 2011.

GREG H. BOWER
Ada County Prosecuting Attorney

By:

~:.~

Deputy Prosecuting Attorney

CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on this

j-t>
-J-t>

day of February, 2011, I caused to be

served, a true and correct copy of the foregoing Motion to Pennit State to Rely on Previous
Trial Rulings at Re-trial upon the individual(s) named below in the manner noted:
Name and address: Faron Hawkins, c/o Ada County Jail and as standby counsel-Ada

County Public Defender's Office, 200 W. Front Street, Boise Idaho 83702.

REMOTION TO PERMIT STATE TO RELY ON PREVIOUS TRIAL RULINGS AT RE
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•
o By depositing copies of the same in the United States mail, postage prepaid, first
class.

X

By depositing copies of the same in the Interdepartmental Mail.

o By informing the office of said individual(s) that said copies were available for
pickup at the Office of the Ada County Prosecutor.
o By faxing copies of the same to said attomey(s) at the facsimile number: _ _ __

M-

Legal Assistant

MOTION TO PERMIT STATE TO RELY ON PREVIOUS TRIAL RULINGS AT RE
RETRIAL (HAWKINS), Page 3
000286

•

NO.----:=:;-;:-;::-"1
....r-::;,...-
r-:::,....-NO.-----:=:;-;:-;::'"'"'"1....
FILED
P.M.•
A.M. _ _ _ _
P.M.•

'Y

0 8 2011
FEB 08
CHRISTOPHER D. RICH, Clerk
By LANI BROXSON

GREG H. BOWER

DEPUTY

Ada County Prosecuting Attorney

Jan M. Bennetts
Deputy Prosecuting Attorney
200 W Front Street
Boise, Idaho 83702
Telephone: (208) 287-7700

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA

)

THE STATE OF IDAHO,

)
)
)
)
)
)
)
)

Plaintiff,
vs.
FARON RAYMOND
RA YMOND HAWKINS,
HAWKINS,
Defendant.

Case No. CR-FE-2007-0000005
MOTION TO PERMIT STATE
TO USE PREVIOUS TRIAL &
COMPETENCY HEARING
EXHIBITS AT RE-TRIAL

)

COMES NOW, Jan M. Bennetts, Ada County Deputy Prosecuting Attorney, in and
for the County of Ada, State of Idaho, and moves this Court to permit the State to use all of
the admitted exhibits from the jury trial held in January, 2008 for the re-trial in this matter.
Although the State understands that whether a re-trial will take place depends upon the
interlocutory appeal, the State is filing this Motion in order to comply with the Scheduling
Order deadlines and the motion deadline in particular. Should a re-trial take place, the State

OTION TO PERMIT STATE TO USE PREVIOUS TRIAL & COMPETENCY
EARING EXHIBITS AT RE-TRIAL (RA
WKINS), Page 1
(HAWKINS),

000287

•
will need to utilize the exhibits that were admitted during the January, 2008, and offer and
admit them again at the re-trial.
Further, the State may need to admit exhibits at the re-trial that were admitted at the
competency hearing on November 12, 2010, depending upon whether the Defendant's
mental health status becomes at issue during the re-trial.
The State moves that it be permitted to admit these trial exhibits and, if necessary,
the competency hearing exhibits, at the re-trial in this matter.
DATED this ll-day of February, 2011.
GREG H. BOWER
Ada County Prosecuting Attorney

By: Jan M. Bennetts
Deputy Prosecuting Attorney

CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on this

+-

day of February, 2011, I caused to be

served, a true and correct copy of the foregoing Motion to Permit State to Use Previous
Trial & Competency Hearing Exhibits at Re-trial upon the individual(s) named below in the
manner noted:
Name and address: Faron Hawkins, c/o Ada County Jail and as standby counsel-Ada
County Public Defender's Office, 200 W. Front Street, Boise Idaho 83702.

MOTION TO PERMIT STATE TO USE PREVIOUS TRIAL & COMPETENCY
HEARING EXHIBITS AT RE-TRIAL (HAWKINS), Page 2

000288

•
CJ
l:J

By depositing copies of the same in the United States mail, postage prepaid, first
class.

~By depositing copies of the same in the Interdepartmental Mail.
CJ
l:J

By informing the office of said individual(s) that said copies were available for
pickup at the Office of the Ada County Prosecutor.

CJ
l:J

By faxing copies of the same to said attomey(s) at the facsimile number: _ _ __

MOTION TO PERMIT STATE TO USE PREVIOUS TRIAL & COMPETENCY
HEARING EXHIBITS AT RE-TRIAL (HAWKINS), Page 3
000289

=7
'V

NO.-_ _ _~:___r"-~~-

NO.

FILED
FILED
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0 8 2011
FEB 08
CHRISTOPHER D. RICH. Clerk

GREG H. BOWER
Ada County Prosecuting Attorney

By LANI BROXSON
DEPUTY

Jan Bennetts
Deputy Prosecuting Attorney
200 West Front Street, Room 3191
Boise,ID 83702
Telephone: (208) 287-7700

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA

THE STATE OF IDAHO,
Plaintiff,
vs.
F
ARON RAYMOND HAWKINS,
FARON
Defendant.

)
)
)
)
)
)
)
)
)

Case No. CR-FE-2007-0000005
ADDENDUM TO DISCOVERY
RESPONSE
TO COURT

-------------)
----------------------------)

COMES NOW, Jan Bennetts, Deputy Prosecuting Attorney in and for Ada County,
State of Idaho, and informs the Court that the State has submitted an Addendum to
Response to Discovery.
RESPECTFULLY SUBMITTED this f3!1;-day
f3P-day of February 2011.

GREG H. BOWER
Ada County Prosecutor

(

~DENDUM

JiI!-::!~

Deputy Prosecuting Attorney

I1
TO DISCOVERY RESPONSE TO COURT (HAWKINS) Page 000290

•

•

P.M _ _ __
~~_F_It.g.~
_

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF

FILED

09 2011
FEE 09

A6lR8TOPHER D. RICH. Clerk
THE STATE OF IDAHO IN AND FOR THE COUNTY OF Ao,t:IRIST0PHER
~~~
. '
~
~~
DEPUTY
OEPUTY

THE STATE OF IDAHO,
Plaintiff,
vs.

CR-FE-2007 -0000005
Case No. CR-FE-2007-0000005
AMENDED
NOTICE OF HEARING

FARON RAYMOND HAWKINS,
Defendant.

The above-entitled case has been set for Wednesday, March 23, 2011 at 11 :00 AM

Judge Michael
, in the Ada County Courthouse at 200 W. Front Street, Boise, Idaho before JUdge
McLaughlin.

DATED this 9th day of February, 2011.
CHRISTOPHER D. RICH
CLERK OF THE COURT

(}"I~~~r=--~~ ~~#J

by

Deputy
lerk
DeputyY,k

/

CERTIFICATE OF MAILING
I HEREBY CERTIFY that on this 9th day of February, 2011, I caused a true and

correct copy of the above and foregoing instrument to bemailed.postageprepaid.to:
Jan Bennetts
Deputy Ada County Prosecutor
INTERDEPARTMENTAL MAIL

Edward B Odessey
Ada County Public Defender
200 W Front St Rm 1107
Boise ID 83702
Christopher D. Rich

By:

C;6
Cle~ ~ Ci6
Deputy Clerk

NOTICE OF HEARING
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FILED
,P.M

FEB 16 2011
CHRISTOPHER D. RICH, Clerk
By LANI BROXSON

GREG H. BOWER
Ada County Prosecuting Attorney

DEPUTY

Jan Bennetts
Deputy Prosecuting Attorney
200 W. Front Street, Room 3191
Boise, Idaho 83702
Telephone: (208) 287-7700
Facsimile:
(208) 287-7709

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF

THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
THE STATE OF IDAHO,
Plaintiff,
vs.
FARON RA
YMOND HA
WKINS,
RAYMOND
HAWKINS,
Defendant.

)
)
)
)
)
)
)
)
)

Case No. CR-FE-2007-0000005
STATE'S RESPONSE TO
DEFENDANT'S MOTION
FOR SEVERANCE

------------)
--------------------------)

COMES NOW, Jan M. Bennetts, Deputy Prosecuting Attorney, in and for the
County of Ada, State of Idaho, and makes the following response to the Defendant's
Motion for Severance.
The State objects to this Court severing the robbery counts. Idaho Criminal Rule 14
permits a court to sever counts if there is prejudice to the Defendant or the State. There is
no prejudice to the State or the Defendant if these counts are presented to the jury at the

STATE'S RESPONSE TO DEFENDANT'S MOTION FOR SEVERANCE
(HAWKINS), Page 1

000301

same time. This Court presided over the first jury trial and therefore is well familiar with

the facts of this case. The facts and circumstances of both robbery counts are intertwined.
Even if these counts were severed, the State would file a motion pursuant to I.R.E.

404(b) in order to present evidence of the severed robbery count in each trial. The State
believes it would be successful in its 404(b) motion because evidence of the severed
robbery count in each trial would be relevant to establish the Defendant's intent,
opportunity, motive, preparation, plan, and identity. In addition, there was clearly a
common scheme or plan in the Defendant's commission of these robberies, as the Court is
aware from the trial in this case. Because the State would be successful in its 404(b) motion

and would be entitled to present evidence of the severed robbery count in each trial, there is
no prejudice to the Defendant in the State being permitted to present both robbery counts to
the same jury.
Accordingly, the State is seeking this Court's Order denying the defendant's motion
for severance of the robbery counts.

DATED this l5"'itay of February 2011.
GREG H. BOWER
Ada County Prosecuting Attorney

By:

~N~
Jan Bennetts
Deputy Prosecuting Attorney

STATE'S RESPONSE
(HAWKINS), Page 2

TO DEFENDANT'S MOTION FOR SEVERANCE
000302

•

•

O~RVICE
CERTIFICATE O~RVICE

I HEREBY CERTIFY that on this

$-

day of February 2011, I caused to be

served, a true and correct copy of the foregoing STATE'S RESPONSE TO
DEFENDANT'S MOTION FOR SEVERANCE upon the individual(s) named below in
the manner noted:
Name and address: Faron Hawkins, c/o Ada County Jail and stand by counsel, Ed Odessey,
Ada County Public Defender, 200 W. Front Street, Boise, Idaho 83702

o

By depositing copies of the same in the United States mail, postage prepaid, first
yass.

~ By depositing copies of the same in the Interdepartmental Mail.
o By informing the office of said individual(s) that said copies were available for
pickup at the Office of the Ada County Prosecutor.
o By faxing copies of the same to said attomey(s) at the facsi

Legal Assistant

STATE'S RESPONSE TO DEFENDANT'S MOTION FOR SEVERANCE
(HAWKINS), Page 3
000303

e

NO·---~F;:::-ILE:::-;::D~--NO'---~F;:::-ILE:::O;::D~---

A.M.

LD

?M _ _ __

FEB 16 2011
CHRISTOPHER D. RICH, Clerk
By LANI BROXSON
DEPUty

GREG H. BOWER
Ada County Prosecuting Attorney
Jan M. Bennetts
Deputy Prosecuting Attorney
200 W. Front Street, Room 3191
Boise, Idaho 83702
Telephone: (208) 287-7700
Facsimile:
(208) 287-7709

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
THE STATE OF IDAHO,
Plaintiff,
vs.
FARON RAYMOND HAWKINS,
Defendant.

)
)
)
)
)
)
)
)
)

Case No. CR-FE-2007-0000005
STATE'S RESPONSE TO
DEFENDANT'S MOTION TO
DISQUALIFY COURT

------------)
---------------------------)

COMES NOW, Jan M. Bennetts, Deputy Prosecuting Attorney, in and for the
County of Ada, State of Idaho, and makes the following response to the Defendant's
Motion for Disqualification of the Court.
The State objects to this Motion. This Court has repeatedly addressed the
Defendant's prior motions for disqualification and denied those motions. There is nothing

STATE'S RESPONSE TO DEFENDANT'S MOTION TO DISQUALIFY COURT
(HAWKINS), Page 1

000304

new that justifies this Court being disqualified from this case. It is appropriate for this
Court to deny the disqualification motion.
Accordingly, the State is seeking this Court's Order denying the Defendant's Motion
to Disqualify the Court.

DATED this ~lIay of February 2011.
GREG H. BOWER
Ada County Prosecuting Attorney

BY:~~tts

Deputy Prosecuting Attorney

STATE'S RESPONSE TO DEFENDANT'S MOTION TO DISQUALIFY COURT
(HAWKINS), Page 2

000305

CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on this

day of February 2011, 1I caused to be
ISI-:
-I:ay

served, a true and correct copy of the foregoing STATE'S RESPONSE TO

DEFENDANT'S MOTION TO DISQUALIFY COURT upon the individual(s) named
below in the manner noted:
clo Ada County Jail and stand by counsel, Ed Odessey,
Name and address: Faron Hawkins, c/o

Ada County Public Defender, 200 W. Front Street, Boise, Idaho 83702

o By depositing copies of the same in the United States mail, postage prepaid, first
class.

~positing copies of the same in the Interdepartmental Mail.
o By informing the office of said individual(s) that said copies were available for
pickup at the Office of the Ada County Prosecutor.
o By faxing copies ofthe same to said attomey(s) at the facsimile number: _ _ __

Legal Assistant

,

STATE'S RESPONSE TO DEFENDANT'S MOTION TO DISQUALIFY COURT
(HAWKINS),
(RA
WKINS), Page 3

000306
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16 2011
FEB 16

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTij~Stf>pHER D. RICH, Clerk
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA

THE STATE OF IDAHO,
Plaintiff,

ey=HO

CR-FE-2007 -0000005
Case No. CR-FE-2007-0000005

vs.

NOTICE OF HEARING
MN/Competancy-DQ
Misjoin, MN in Limine

FARON RAYMOND HAWKINS,
Defendant.

The above-entitled case has been set for Friday, April 01, 2011 at 10:30 AM ,in
the Ada County Courthouse at 200 W. Front Street, Boise, Idaho before Judge Michael
McLaughlin.

DATED this .16th day of February, 2011.
CHRISTOPHER D. RICH
CLERK OF THE COURT

by

Depu~~ i!o
JiD--

CERTIFICATE OF MAILING
I HEREBY CERTIFY that on this 16th day of February, 2011, I caused a true and
correct copy of the above and foregoing instrument to bemailed.postageprepaid.to:
Jan Bennetts
Deputy Ada County Prosecutor
INTERDEPARTMENTAL MAIL

Farron Hawkins
7210 Barrister
Boise ID 83702

Christopher D. Rich
Clerk of t District Court

NOTICE OF HEARING

000307

"r..
"~~ _____

:; (1)
• ::::11)

FEB 16 2011
CHRISTOPHER D. RICH, Clerk
By LANI BROXSON
DEPUTY

GREG H. BOWER
Ada County Prosecuting Attorney
Jan M. Bennetts
Deputy Prosecuting Attorney
200 W. Front Street, Room 3191
Boise, Idaho 83702
Telephone: (208) 287-7700
Facsimile:
(208) 287-7709

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF

THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
THE STATE OF IDAHO,
Plaintiff,
vs.
F
ARON RAYMOND HA
WKINS,
FARON
HAWKINS,
Defendant.

)
)
)
)
)
)
)
)
)

Case No. CR-FE-2007-0000005
STATE'S RESPONSE TO
DEFENDANT'S MOTION
FOR COMPETENCY
HEARING

------------)
--------------------------)

COMES NOW, Jan M. Bennetts, Deputy Prosecuting Attorney, in and for the
County of Ada, State of Idaho, and makes the following response to the Defendant's
Motion for Competency Hearing.
The Defendant has had every opportunity to provide this Court with evidence
concerning his mental health. He has been less than cooperative with the mental
evaluation process throughout all of the court proceedings in this case. He had defense

STATE'S RESPONSE TO DEFENDANT'S MOTION FOR COMPETENCY
HEARING (HAWKINS), Page 1

000308

counsel representing him during the competency phase of these proceedings post-appeal.
The State requests that this Court deny his Motions for Competency Hearing.
Accordingly, the State is seeking this Court's Order denying the Defendant's Motion
for a Competency Hearing.

DATED this fZ!nay of February 2011.
GREG H. BOWER
Ada County Prosecuting Attorney

By:

cf,q~

an M. Bennetts
Deputy Prosecuting Attorney

STATE'S RESPONSE TO DEFENDANT'S MOTION FOR COMPETENCY
HEARING (HAWKINS), Page 2
000309

CERTIFICATE OF SERVICE

I HEREBY CERTIFY that on this

l~day of February 2011, I caused to be
~
10

served, a true and correct copy of the foregoing STATE'S RESPONSE TO
DEFENDANT'S MOTION FOR COMPETENCY HEARING upon the individual(s)
named below in the manner noted:
Name and address: Faron Hawkins, c/o Ada County Jail and stand by counsel, Ed Odessey,
Ada County Public Defender, 200 W. Front Street, Boise, Idaho 83702

o By depositing copies of the same in the United States mail, postage prepaid, first
class.
7By depositing copies of the same in the Interdepartmental Mail.
o By informing the office of said individual(s) that said copies were available for
pickup at the Office of the Ada County Prosecutor.
o By faxing copies of the same to said attomey(s) at the facsimile number: _ _ __

M
-M......--
Legal Assistant

STATE'S RESPONSE TO DEFENDANT'S MOTION FOR COMPETENCY
WKINS),, Page 3
HEARING (HAWKINS)
000310

'.

NO.
FILED '~/
AM., _ _ _ _ P.M
.....,_.--_ _
AM.P.M."'"'1_~--

FEB 24 2011
CHRISTOPHER D. RICH, Clerk
By LANI BROXSON
DEPUTY

GREG H. BOWER
Ada County Prosecuting Attorney
Roger Bourne
Jan Bennetts
Deputy Prosecuting Attorney
200 W. Front Street, Room 3191
Boise, Idaho 83702
Telephone: (208) 287-7700
Facsimile:
(208) 287-7709

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
THE STATE OF IDAHO,
Plaintiff,
vs.
FARON RA
YMOND HA
RAYMOND
WKINS,
HAWKINS,
Defendant.

)
)
)
)
)
)
)
)
)

------------)
--------------------------)

Case No. CR-FE-2007-0000005
STATE'S RESPONSE TO
DEFENDANT'S "MOTION TO
REQUIRE STATE TO
PRODUCE FULL
DISCOVERY UNDER RULE
16" RECEIVED FEBRUARY
15,2011

COMES NOW, Roger Bourne and Jan Bennetts, Deputy Prosecuting Attorneys,
in and for the County of Ada, State of Idaho, and makes the State's Response to the
Defendant's above titled motion as follows using the defendant's numbers:
1. This is merely a statement and does not require a State's Response.

2. A Copy of the "court transcript".

The defendant believes his public

defender has a copy. He need only request if from his attorney.

STATE'S RESPONSE TO DEFENDANT'S "MOTION TO REQUIRE STATE TO
PRODUCE FULL DISCOVERY UNDER RULE 16" RECEIVED FEBRUARY 15,
20
11 (HAWKINS), Page 1
2011

000311

3. Copy of the letter from Prosecutor's Office "stopping all subpoenas."
There was no letter "stopping all subpoenas." The Prosecutor's Office did
send a letter on January 24, 2008 to the Public Defender's Office who were
then representing the defendant. That letter refers to certain subpoenas that
were not served by mistake. A copy of the letter is attached.
4. Copy of public defenders file. That file is not in the possession of the
Prosecutor's Office.
5. All statements of Darcy Bervik have been previously provided.
6. "Andrew Ellis' prosecutor file." This request relates to the child protection
action and is not subject to release under Rule 16.
f11)
tJ1)

DATED this .27day of February 2011.
GREG H. BOWER
Ada County Prosecuting Attorney

By:

Roger Bourne
Deputy Prosecuting Attorney
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CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on this

~
2'~ day of February 2011, I caused to be served, a

true and correct copy of the foregoing STATE'S RESPONSE TO DEFENDANT'S

"MOTION TO REQUIRE STATE TO PRODUCE FULL DISCOVERY UNDER
RULE 16" RECEIVED FEBRUARY 15, 2011 upon the individual(s) named below in the
manner noted:
Name and address: Faron Hawkins, c/o Ed Odessey, Ada County Public Defender, 200 W. Front
Street, Boise, Idaho 83702

o

By depositing copies of the same in the United States mail, postage prepaid, first class.

~ By depositing copies of the same in the Interdepartmental Mail.

o

By informing the office of said individual(s) that said copies were available for pickup at
the Office of the Ada County Prosecutor.

o

By faxing copies of the same to said attomey(s) at the facsimile number: _ _ __

ugru~
ug~~
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PRODUCE FULL DISCOVERY UNDER RULE 16" RECEIVED FEBRUARY 15,
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NO.

Y'L.
A.M.-_ _ _PM.'"-J~¥--PM_~fl---A.M.FILED
F
ILED'lL.

FEB 24 2011
CHRISTOPHER D. RICH, Clerk
By LAN' BROXSON

GREG H. BOWER
Ada County Prosecuting Attorney

DEPUTY

Roger Bourne
Jan Bennetts
Deputy Prosecuting Attorney
200 W. Front Street, Room 3191
Boise, Idaho 83702
Telephone: (208) 287-7700
Facsimile:
(208) 287-7709

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA

THE STATE OF IDAHO,
Plaintiff,
vs.
WKINS,
HAWKINS,
FARON RAYMOND HA
Defendant.

)
)
)
)
)
)
)
)
)

Case No. CR-FE-2007-0000005
STATE'S RESPONSE TO
DEFENDANT'S MOTION
FOR DISCOVERY DATED
FEBRUARY 7, 2011

------------)
---------------------------)

COMES NOW, Roger Bourne and Jan Bennetts, Deputy Prosecuting Attorneys, in
and for the County of Ada, State of Idaho, and makes the State's Response to the
Defendant's Motion for Discovery as follows. The State will use the same numbering
system used by the defendant. The State has previously fully complied with discovery
beginning prior to the 2008 trial and then again in preparation for this case. To be clear, the
State has fully complied with discovery twice.

STATE'S RESPONSE TO DEFENDANT'S MOTION FOR DISCOVERY DATED
FEBRUARY 7, 2011 (HAWKINS), Page 1
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•
1. Darcy Bervik's emails to Roger Bourne. That request is declined. The State
advises that there have been a few emails back and forth between Ms. Bervik and
the prosecutor's office. The subject of the emails has to do with procedure in the
context of what is going to happen next in the proceedings such as bond and
competency hearings. They are not discoverable under Rule 16.
2. Any and all evidence ... Garrett Adams. The Ada County Prosecutor's Office
is not in possession of "any and all evidence" regarding Garrett Adams. Some
reference made to Garrett Adams in police reports has been previously turned
over to the defendant.

The State is not in possession of other reports or

interviews dealing with Garrett Adams' own criminal case in other states.
3. Travis S. Adams ... any and all evidence. The State's response is the same to
this request as it is to Garrett Adams. As to both Garrett and Travis Adams, the
State has turned over the material that it has.
4. All of the defendant's children interviews ... The State believes this refers to
information contained in the child protection action case involving the
defendant's children. That information is not evidence in the pending criminal
case and is not in the possession of the criminal prosecutor. That information
cannot be obtained from the child protection action file without a court order
from the CPA judge. Neither the children nor the children's statements were
used in the defendant's criminal case.

The undersigned has no reason to

believe they are relevant to the criminal case. The information requested is not
discoverable under Rule 16.
5. Detective Dave Smith's audio, interviews, etc. The State has provided this
information in discovery twice.
6. Detective Jerrilea Archer reports ... The information requested appears to be
information from the child protection action and as such cannot be provided for
the reasons set out in number 4 above.

The State denies the factual basis

underlying this request that any information was improperly withheld from the
STATE'S RESPONSE TO DEFENDANT'S MOTION FOR DISCOVERY DATED
FEBRUARY 7, 2011 (HAWKINS), Page 2
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•
defendant or that any fraudulent or frivolous case was brought against the
defendant or the defendant's children.

The State denies that any of the

defendant's editorial comments made in this paragraph are true.
7. Provide the prosecutor's copy of the defendant's hard drives

The

undersigned has no information about copies of hard drives of the defendant's
computers. The Prosecutor's Office believes that the computers were returned
to the defendant through his parents or to his wife Darcy Bervik.

The

Prosecutor's Office does not have the defendant's computers nor copy of any
Sheriff s property
hard drive. The undersigned has inquired of the Ada County Sheriffs
room and has been advised that they do not have any computer or hard drive.
8. Copy of video interview with defendant ... All of the defendant's statements
have been previously provided.
9. Copy of Court transcripts.

The undersigned assumes that transcripts were

made as part of the defendant's criminal appeal. The State further assumes that
they were provided to the defendant through counsel. If not, the defendant can
apply to the Court or his attorney for copies.
10. Defendant's complete cell phone records. Prosecutor's Office has disclosed
all cell phone records in the possession of the Prosecutor's Office.
11. All bait money. The State assumes that this is the bait money stolen by the
defendant in the bank robberies.

Since the defendant took money in the

robberies, the State presumes that he got the bait money and knows what he did
with it. The Prosecutor's Office does not have the bait money in its possession.
12. Darcy Bervik's interviews. The State has provided all the interviews that are
in its possession.
13. Reports from the Ada County Sheriffs Office dated September 2006. All
reports related to the bank robberies for which the defendant has been
convicted have been previously disclosed. Reports related to the defendant's
children are part of the child protection action and are not in the possession of
STATE'S RESPONSE TO DEFENDANT'S MOTION FOR DISCOVERY DATED
FEBRUARY 7, 2011 (HAWKINS), Page 3
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the criminal prosecutor and cannot be released for the reasons set out m
paragraphs 4 above.
14. Reports related to Alice Vetter. The State recalls that Alice Vetter was the
mother of a defendant in a murder that occurred in 2003. That defendant's
name was Donna Thorngren. Ms. Thorngren was tried and convicted for the
murder of her husband in 2007. The State recalls that between the time of the
murder in 2003 and the trial in 2007, Ms. Thorngren had some contact with
Faron Hawkins who she had gone to high school with years before. The fact of
this contact between Thorngren and Hawkins came to the attention of the State
due to the intensity of the murder investigation that was ongoing at the time.
Hawkins' name appeared in police reports along with the names of many other
people that Thorngren associated with during that time.

Hawkins was

questioned by investigators about his knowledge of Donna Thorngren after
Hawkins' arrest for the bank robberies in about 2006.

Hawkins gave no

relevant information concerning the murder and was not called as a witness in
the murder case. The State knows of no connection between the Thorngren
murder and the defendant's bank robberies.

Nothing about the Thorngren

murder appears to be relevant or exculpatory in any respect to the defendant's
bank robbery case. Hawkins was not a witness or a party to the murder case.
Therefore, the murder case information is not discoverable to the defendant
under Rule 16.
15. Detective Archer's full report notes.
notes . . . This appears to be a request for
information from the child protection action which is not relevant to the
criminal case and cannot be released for the reasons set out in number 4 above.
16. All of the Ada County Prosecutor's Office files. The State has fully complied
with discovery and the things requested here are not discoverable under I.C.R
16 beyond what has been previously disclosed.

STATE'S RESPONSE TO DEFENDANT'S MOTION FOR DISCOVERY DATED
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17. George Calley's reports on Alice Vetter and Donna Thomgren. If George
Calley made any notes or reports relevant to the defendant's bank robberies
they have been disclosed. The undersigned is not aware that George Calley had
any connection to the Donna Thomgren murder case, but if he did, that
information is not discoverable under Rule 16 in the defendant's bank robbery
case. For the reasons set out in paragraph 14 above, this request is refused.
18. Ada County Prosecutor's Office case file on the Donna Thomgren case. This
information is not discoverable to the defendant in his pending bank robbery
case. For the reasons set out in paragraph 14 above, the request is refused.
19. Ada County Prosecutor Armstrong's interview with Donna Thomgren and
other people related to the Donna Thomgren murder case. This request is
refused since this defendant is not a party to the Thomgren murder case. The
Thomgren murder case is not discoverable in this defendant's pending criminal
case. To the knowledge of the undersigned, the Thomgren murder case has no
relevance to the defendant's bank robbery case.
20. Prosecutor Armstrong's interview of Garrett Adams. Any interview of Garrett
Adams by Deputy Prosecutor Armstrong was done in the context of the Donna
Thomgren murder case and as such is not relevant to the defendant's bank
robbery conviction. Neither Garrett Adams nor Travis Adams were witnesses
in the defendant's bank robbery case. As such, the information requested is not
discoverable under Rule 16 in the defendant's bank robbery case.

See

paragraph 14 above.
21. Prosecutor's interview with Travis Adams. This request is denied for the
reasons set out in number 20 above.
22. Prosecutor's interviews with Kevin Bervik.

The undersigned has not

interviewed Kevin Bervik and has no documents related to Kevin Bervik other
than what may have been previously disclosed.

STATE'S RESPONSE TO DEFENDANT'S MOTION FOR DISCOVERY DATED
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23. Prosecutor's forensic investigation into Colt 45 handgun. The undersigned
has not done any investigation into a Colt 45 handgun.

If any forensic

examination was done by law enforcement on a Colt 45, that information
would have been released in discovery previously.
24. Video camera. The undersigned has no knowledge of any video camera unless
such camera or cameras were seized in Oregon at the time of the defendant's
arrest. To the knowledge of the undersigned none of the defendant's cameras
were used or available to the State as part of the evidence against the defendant
in the Idaho bank robberies. No video camera is in the possession of the
Prosecutor's Office or the Ada County Sheriffs Office property division.
25. Microcassette recorder and four tapes. The undersigned has no knowledge of
any microcassette recorder. No microcassette recorder or tapes were used by
the State as evidence in the defendant's bank robbery case and the undersigned
knows of no relevance to them connected with the Idaho bank robberies. No
cassette recorder or tapes are in the possession of the Prosecutor's Office or the
Ada County Sheriffs Office property division.
26. Bag of documents. The undersigned has no knowledge of a bag of documents.
No bag of documents is in the possession of the Prosecutor's Office or in the
Ada County Sheriffs Office property division.
27. AOR 8000 scanner with USB cable. The undersigned does not know what
this is, it has no relevance to the Idaho bank robbery case and no relevance is
claimed by the defendant. It is not in the possession of the Prosecutor's Office
or the Ada County Sheriffs
Sheriff s Office property division.
28. Second van and contents found at an apartment complex on Protest Street in
Boise. The defendant claims that this van "is material evidence in the charges
brought against the defendant". The undersigned knows of no such van and
contents. No such van or contents are material evidence against the defendant
to the knowledge of the State. No such van and contents were used as evidence

STATE'S RESPONSE TO DEFENDANT'S MOTION FOR DISCOVERY DATED
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in the defendant's conviction.

No van or its contents are currently in the

possession of the Ada County Prosecutor's office or local law enforcement.
29. Nintendo 64 game cube and other electronic items. To the knowledge of the
undersigned, certain Nintendo games and related items were seized in Oregon
at the time of the defendant's arrest and returned to the defendant's children
through one of the defendant's relatives. No such items are in the possession of
the Ada County Prosecutor's Office or the Ada County Sheriffs Office
property division and the undersigned knows of no relevance of such video
games and other electronic items to the defendant's bank robbery convictions.
The request is denied.
30. Emails from and to "Premier Sierra Corp. Nevada". No such emails are in the
possession of the Ada County Prosecutor's Office and the undersigned knows
of no such emails.
31. Left blank by the defendant.
32. All audio and written reports of Dr. Estess interview with Darcy Bervik. Dr.
Estess' report concerning the defendant's competency has been released to the
defendant. The undersigned knows of no recorded audio interview between
Dr. Estess and Darcy Bervik.
33. FBI interview of Darcy Bervik in Denver, Colorado. The undersigned is not
currently aware of such interview. If the Prosecutor's Office had any report of
that interview it would have been released in discovery previously.
34. Darcy Bervik interview at the Ada County Courthouse. There is no written or
recorded interview of Darcy Bervik at the Ada County Courthouse and so there
is nothing to disclose.
35. Darcy Bervik interview by Department of Health and Welfare and Detective
Archer. That appears to the undersigned to be part of the child protection
action case and as such is not discoverable in the defendant's bank robbery

STATE'S RESPONSE TO DEFENDANT'S MOTION FOR DISCOVERY DATED
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criminal case.

The request is denied for the reasons listed in paragraph 4

above.

36. Children's interviews in August 2006. That appears to the undersigned to be
part of the child protection action case and for the reasons stated above are not
discoverable. Further, nothing about the child protection action interviews or
evidence was used by the State in the defendant's bank robbery case and no
relevance is known to the undersigned relating to the defendant's bank robbery
case.
37. Attached to this response is a copy of a letter from Garrett Adams to Roger
Bourne dated 912412010.
9/24/2010.

Also attached is an email from Darcy Bervik to

Roger Bourne dated June 14,2010 (prosecutor page numbers 250-252)
38. Attached to this response is a copy of approximately five (5) letters or portions
of letters believe to have been written by the defendant to various members of
his or Darcy's family (prosecutor page numbers 253-265)

This concludes the State's Response to the Defendant's February 7th Request for
Discovery.

DATED this ~ of February 2011.
GREG H. BOWER
Ada County Prosecuting Attorney

By:

Roger Bourne
Deputy Prosecuting Attorney
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CERTIFICATE OF SERVICE

I HEREBY CERTIFY that on this

~ day ofofFebruary
February 2011, 1caused
I caused to be served, a

true and correct copy of the foregoing STATE'S RESPONSE TO DEFENDANT'S

MOTION FOR DISCOVERY DATED FEBRUARY 7, 2011 upon the individual(s)
named below in the manner noted:
Name and address: Faron Hawkins, c/o Ed Odessey, Ada County Public Defender, 200 W. Front
Street, Boise, Idaho 83702

(J
{J

By depositing copies of the same in the United States mail, postage prepaid, first class.

~y

/ a y depositing copies of the same in the Interdepartmental Mail.
(J

By informing the office of said individual(s) that said copies were available for pickup at
the Office of the Ada County Prosecutor.

(J

By faxing copies of the same to said attomey(s) at the facsi

Legal Assistant
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Roger Bourne
From:
Sent:

Monday, June 14, 2010 9:02 AM

To:

Roger Bourne

Subject: Faron Hawkins
Hi Roger,
I spoke with Cindy, Judge McLaughlin's clerk, and she thought that it was unlikely that the judge
would reduce Faron's bond but thought that I should touch base with you. I was wanting to write a
letter to the judge requesting that the bond not be lowered but she said that Faron's attorney
would have access to the letter so Faron would most likely get a copy. Is there any way to send a
letter where Faron does not have access to it?
Also I think that I had mentioned before that Faron had told us that in the past he was able to
make the psychiatrist who tested him believe that he was not mentally stable so he was placed in
an institution and was able to get released earlier. This mayor may not be true I just wanted to be
sure that you knew this in case he was going to try to pull this again. I was told by Nicki Flock that
if that were to happen, when he was better, he would have to go to trial since this is a serious
matter. Is this correct?
I was wondering why in the world he is even bondable. My son was not and he did not have a prior
record. Thank you for your time.
Darcy Bervik

10/13/2010
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MAR - 8 2011
CHRISTOPHER D. RICH, Clerk
By NATALIE FARACA
DEPUTY

GREG H. BOWER
Ada County Prosecuting Attorney
Roger Bourne
Jan M. Bennetts
Deputy Prosecuting Attorney
200 W Front Street
Boise, Idaho 83702
Telephone: (208) 287-7700

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF

THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
THE STATE OF IDAHO,
Plaintiff,
vs.
FARON RAYMOND HAWKINS,

)
)
)
)
)
)

Case No. CR-FE-2007-0000005
MOTION TO STAY
PROCEEDINGS

)
Defendant.

)
)

-------------)
----------------------------)

COMES NOW, Roger Bourne and Jan M. Bennetts, Ada County Deputy
Prosecuting Attorneys, in and for the County of Ada, State of Idaho, and moves this Court
to stay the District Court proceedings in the above-entitled because the Idaho Attorney
General's Office has filed a Motion for Permissive Appeal. The Motion for Permissive
Appeal was filed on February 15,2011, with the Idaho Supreme Court. As of March 7,
2011, the Idaho Attorney General's Office has not heard as to whether the Idaho Supreme
Court will take the appeal.

MOTION TO STAY PROCEEDINGS (HAWKINS), Page 1
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The State moves to stay the proceedings until the Idaho Supreme Court has
determined whether it will take the appeal.
RESPECTFULL
Y SUBMITTED.
RESPECTFULLY
DATED this

3~ay of March 2011.
GREG H. BOWER
Ada County Prosecuting Attorney

By:

,@kaw<
~Uw<
Roger Bourne
Deputy Prosecuting Attorney

-B-Y:--Q!t1.'i~
By:

Deputy Prosecuting Attorney

CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on this

~

day of March 2011, I caused to be

served, a true and correct copy of the foregoing Motion to Stay upon the individual(s)
named below in the manner noted:
Name and address: Faron Hawkins, c/o Ada County Jail and stand by counsel, Edward
Odessey, Ada County Public Defender

IJ

By depositing copies of the same in the United States mail, postage prepaid, first
class.

'i-By depositing copies of the same in the Interdepartmental Mail.
IJ

By informing the office of said individual(s) that said copies were available for
pickup at the Office of the Ada County Prosecutor.

IJ

By faxing copies of the same to said attorney(s) at the facsimile number: _ _ __

~
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IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF

CHRISTOPHER D. RICH, Clerk

THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA

ByOINDYHO
DEPUTY

THE STATE OF IDAHO,
Plaintiff,
vs.

CR-FE-2007 -0000005
Case No. CR-FE-2007-0000005
AMENDED
NOTICE OF PRE-TRIAL
CONFERENCE

FARON RAYMOND HAWKINS,
Defendant.

The above-entitled case has been set for Friday, April 01, 2011 at 10:30 AM ,in
the Ada County Courthouse at 200 W. Front Street, Boise, Idaho before Judge
JUdge Michael

McLaughlin.

DATED this 10th day of March, 2011.
CHRISTOPHER D. RICH
CLERK OF THE COURT

CERTIFICATE OF MAILING
I HEREBY CERTIFY that on this 10th day of March, 2011, I caused a true and

correct copy of the above and foregoing instrument to bemailed.postageprepaid.to:
Jan Bennetts
Deputy Ada County Prosecutor
INTERDEPARTMENTAL MAIL

Edward B Odessey
Ada County Public Defender
200 W Front St Rm 1107
Boise ID 83702
Christopher D. Rich
Clerk of the District Court

By:

-=-----..=~..,..,..=-b+---""-f_b--

Depu

NOTICE OF HEARING
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MAR 11 2011
CHRISTOPHER D. RICH, Clerk
By NATALIE FARACA
DEPUTY

GREG H. BOWER
Ada County Prosecuting Attorney
Roger Bourne
Jan Bennetts
Deputy Prosecuting Attorney
200 W. Front Street, Room 3191
Boise, Id. 83702
Telephone: (208) 287-7700

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
)
)

THE STATE OF IDAHO,

)

Plaintiff,

Case No. CR-FE-2007-0000005

)

)

vs.

NOTICE OF HEARING

)
)
)
)

FARON RAYMOND HAWKINS,
Defendant.

-----------------------------)
--------------)
TO:

FARON RAYMOND HAWKINS and Edward Odessey, you will

s.t
please take notice that on the LV=

Apr-d 2011, at the hour of
day of ~

/0: &)
~ of

said day, or as soon thereafter as counsel can be heard, Deputy Prosecuting Attorney
Roger Bourne and/or Jan Bennetts will move this Honorable Court for regarding the
State's Motion to Stay in the above-entitled action.

DATED this

~day of March 2011.
GREG H. BOWER
Ada County Prosecuting Attorney

By:

NOTICE OF HEARING (HAWKINS), Page

Jan Bennetts
Deputy Prosecuting Attorney
1
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------------------------------ -- - ----- - -

~

.

CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on this

Jla&

day of March 2011, I caused to be

served, a true and correct copy of the foregoing Notice of Hearing upon the individual(s)
named below in the manner noted:
Name and address: Faron Hawkins, c/o Ada County Jail and stand by counsel, Edward
Odessey, Ada County Public Defender

preprud, first
o By depositing copies of the same in the United States mail, postage prepmd,
class.

~depositing copies of the same in the Interdepartmental Mail.
~depositing
o By informing the office of said individual(s) that said copies were available for
pickup at the Office of the Ada County Prosecutor.

o By faxing copies of the same to said attomey(s) at the facsimile number: _ _ __

NOTICE OF HEARING (HAWKINS), Page 2
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2 9 2011
MAR 29
CHRISTOPHER D. RICH, Clerk
By NATALIE FARACA
DEPUTY

GREG H. BOWER
Ada County Prosecuting Attorney
Roger Bourne
Jan M. Bennetts
Deputy Prosecuting Attorney
200 W Front Street
Boise, Idaho 83702
Telephone: (208) 287-7700

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
)
)
)
)
)
)
)
)
)

THE STATE OF IDAHO,
Plaintiff,
vs.
FARON RAYMOND
RA YMOND HAWKINS,
Defendant.

Case No. CR-FE-2007-0000005
STATE'S RESPONSE TO
DEFENDANT'S MOTION
FOR SPEEDY TRIAL

)

COMES NOW, Roger Bourne and Jan M. Bennetts, Ada County Deputy
Prosecuting Attorneys, in and for the County of Ada, State of Idaho, and responds to the
Defendant's Motion for Speedy Trial.
Based upon the facts of this case as applied to speedy trial law, the Defendant's right
to a speedy trial has not been violated, nor will it be violated, because of a delay caused by
the State's right to an interlocutory appeal.
STATE'S RESPONSE TO DEFENDANT'S MOTION FOR SPEEDY TRIAL
(HAWKINS), Page 1

000352

"When a defendant who invokes his statutory speedy trial rights is not brought to
trial within six months and shows that trial was not postponed at his request, the burden
then shifts to the state to demonstrate good cause for the court to decline to dismiss an
action." State v. Livas, 147 Idaho 547, 549 (Ct. App. 2009).
"Good cause" means that there was a substantial reason for the delay that
rises to the level of a legal excuse. State v. Young, 136 Idaho 113, 116, 29
P.3d 949, 952 (2001); Clark, 135 Idaho at 260, 16 P.3d at 936. Analysis of
whether there was good cause for a statutory speedy trial violation is not
simply a determination of who was responsible for the delay and how long
the case has been pending. Young, 136 Idaho at 116,29 P.3d at 952. Rather,
the analysis should focus upon the reason for the delay. Id. But the reason
for the delay cannot be evaluated entirely in a vacuum and a good cause
determination may take into account the additional factors listed in Barker v.
Wingo, 407 U.S. 514, 530, 92 S.Ct. 2182, 2192, 33 L.Ed.2d 101, 116 (1972).
See Clark, 135 Idaho at 260, 16 P.3d at 936. Thus, insofar as they bear on
the sufficiency or strength of the reason for the delay, a court may consider
(1) the length of the delay; (2) whether the defendant asserted the right to a
speedy trial; and (3) the prejudice to the defendant. However, the reason for
the delay lies at the heart of a good cause determination under I.C. § 19-3501.

Id.

The Idaho Supreme Court addressed a violation of speedy trial claim nearly identical
to the facts presented in this case in State v. Young, 136 Idaho 113 (2001). In Young, the
defendant was charged with lewd conduct on June 4, 1997, and an Information was filed on
July 16, 1997. The defendant's trial was scheduled to commence on October 27, 1997, but
his attorney died a week prior to the jury trial. The defendant waived his right to speedy
trial to the extent there was any delay caused by his request to reset the trial due to the death

1

The full citation for Clark is: State v. Clark, 135 Idaho 255 (2000).

STATE'S RESPONSE TO DEFENDANT'S MOTION FOR SPEEDY TRIAL
(HAWKINS),
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of his counsel. The jury trial was rescheduled to commence on January 15, 1998. Id. at
114-15. On November 21, 1997, the district court issued an order granting the defendant's
motions in limine and excluding certain evidence. At that time, Idaho Appellate Rule 12(a)
did not permit the State to file an interlocutory appeal in a criminal case as it does now. See
id. at 115. The State asked the Idaho Supreme Court to exercise its plenary power to review

the order granting the defendant's motions in limine and, with the consent of the parties, the
January 15, 1998, jury trial was vacated. On July 28, 1999, the Idaho Supreme Court
declined to invoke its plenary power to review the order granting the motions in limine and
dismissed the appeal. After the appeal was dismissed, the district court reset the trial to
commence on October 25, 1999. Id. The defendant thereafter filed a motion to dismiss the
case on the grounds that his statutory and constitutional rights to a speedy trial had been
violated.

The district court granted the defendant's motion to dismiss and the State

appealed. Id.
In Young, the delay from the time of the filing the Information and the date the trial
was scheduled was approximately two years and three months. Nonetheless, the Idaho
Supreme Court held that there was good cause for the delay and that the district court had
abused its discretion in dismissing the case on speedy trial grounds. Id. at 116. "The
analysis of whether there was good cause is not simply a determination of who was
responsible for the delay and how long the case has been pending. Rather, the analysis
should focus upon the reason for the delay. Is there 'a substantial reason that rises to the

STATE'S RESPONSE TO DEFENDANT'S MOTION FOR SPEEDY TRIAL
(BAWKINS), Page 3
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level of a legal excuse for the delay. '"

Id.

The Idaho Supreme Court held that an

interlocutory appeal did rise to the level of a legal excuse for the delay.
In this case, the trial was delayed beyond the six-month period because the
State attempted an interlocutory appeal from the district court's order granting
Young's motions in limine. An interlocutory appeal by the State from an
order excluding evidence ordinarily is a valid reason that justifies delay. If
the evidence was erroneously excluded and, as a result, the defendant was
acquitted, a later appeal could not correct that error. The defendant could not
be retried.
Id.

Similarly, the Idaho Supreme Court analyzed the defendant's constitutional right to a
speedy trial by examining the Barker v. Wingo four-part balancing test and concluded that
his constitutional right to a speedy trial was not infringed. See id. at 117-18. The four
factors to be balanced are: (1) length of delay; (2) reason for the delay; (3) defendant's
assertion of speedy trial; and (4) prejudice to the accused. Id. at 117.
In the present case, this Court should follow the analysis set forth in Young and
conclude that neither this Defendant's statutory nor constitutional speedy trial rights would
be violated by staying these proceedings until the Idaho Supreme Court decides whether to
grant the State's Motion for Permission to Appeal. If the Idaho Supreme Court grants the
interlocutory appeal, the Defendant's right to a speedy trial would not be violated by
delaying the proceedings until the Supreme Court renders its decision. If the Motion for
Permission to Appeal is not granted, then this Court can set the case for trial.
Before discussing the merits of the speedy trial issue, it is worth noting that this case
is distinguishable from the Young case in several respects. First, this case was previously

STATE'S RESPONSE TO DEFENDANT'S MOTION FOR SPEEDY TRIAL
(HAWKINS), Page 4
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tried and a jury convicted the Defendant of the robbery charges. Second, this case was
remanded not because of an error in the presentation of the State's case or any error in the
admission of evidence. Third, the trigger for measuring speedy trial should not be the filing
of the Information in this case because the Defendant was tried and convicted on that
Information. The date that seems to make sense as a trigger for measuring speedy trial is
the date this Court found that the Defendant was competent to stand trial, which was
December 6, 2010. If this Court uses that date as the trigger, then the Defendant's speedy
trial right would not even run until June 6, 2011.
In any event, the State is asking this Court to find good cause for the delay and stay
these proceedings until the Idaho Supreme Court has issued a decision on the State's
Motion for Permission to Appeal. The Young analysis supports that conclusion. First, the
State has a statutory right to seek permission to appeal pursuant to I.A.R. 12(a) and this
Court has granted the State's Motion for Permission to Appeal. Second, the issue presented
for appeal is a valid reason that justifies delay. If the Idaho Supreme Court agrees with this
Court's conclusion that the Defendant was competent to stand trial at the time he was tried
in January 2008, then a retrial would not be necessary. Third, if the State retries the
Defendant without a resolution of the competency issue and he were acquitted, then the
State could not later retry the Defendant even if the Idaho Supreme Court subsequently
concluded on appeal that the Defendant was competent to proceed to trial in January 2008.
A later appeal could not correct that error. See Young, 136 Idaho at 116.

STATE'S RESPONSE TO DEFENDANT'S MOTION FOR SPEEDY TRIAL
(HAWKINS), Page 5
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This Court should also apply the Barker v. Wingo four-part balancing test and
conclude that the Defendant's constitutional right to a speedy trial will not be infringed by a
delay. See id. at 117-18. The four factors to be balanced are: (1) length of delay; (2)
reason for the delay; (3) defendant's assertion of speedy trial; and (4) prejudice to the
accused. Id. at 117.
As noted above, the length of delay should not be measured from the filing of the
Information in this case. Rather, the speedy trial clock should not even begin ticking until
at least December 6, 2010, when this Court found the Defendant competent to stand trial.
Even if the Defendant is not retried before June 6, 2011, the delay is not unreasonable given
that there is good cause for the delay.
The second factor is the reason for the delay. In the present case, the reason for the
delay is legitimate. The State is not acting in bad faith. Nor is the State motivated by a
dilatory purpose.

Rather, as was detailed at great length in the State's Motion for

Permission to Appeal filed with this Court as well as during oral argument, the State's
request for an interlocutory appeal is a valid reason that justifies delay in this case. The
delay from an interlocutory appeal should not weigh in favor of the Defendant's speedy trial
claims.
The third factor is the Defendant's assertion of his right to a speedy trial. The
Defendant indicated on January 26, 2011, during the hearing on the State's Motion for
Permission to Appeal, that he did not object to this case being appealed. He now indicates

STATE'S RESPONSE TO DEFENDANT'S MOTION FOR SPEEDY TRIAL
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he is being denied a speedy trial. The fact that the Defendant himself indicated he did not

object to an appeal should weigh in favor of rejecting his speedy trial claim.
Finally, the fourth factor is prejudice to the Defendant because of the delay. Any
prejudice to the Defendant is mitigated by the fact that he was previously convicted by a

jury. The State's evidence was already tested before a jury and there is a transcript of the
proceedings and testimony of witnesses who were under oath and subject to cross-

examination. The State is unaware of any evidence that would be unavailable to either side
should this case be delayed until the interlocutory appeal is resolved.
Accordingly, after balancing these factors, this Court should conclude that delaying
the trial does not violate the Defendant's speedy trial rights. For the foregoing reasons, the
State requests that this Court so find.

DATED this nfay
~y of March, 2011.
GREG H. BOWER
Ada County Prosecuting Attorney

,
By: Roger Bourne
Deputy Prosecuting Attorney

_llb7I1~

By: ~.
n M. Bennetts
Deputy Prosecuting Attorney

STATE'S RESPONSE TO DEFENDANT'S MOTION FOR SPEEDY TRIAL
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CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on this

;Zr day of March 2011, I caused to be
~

served, a true and correct copy of the foregoing State's Response to Defendant's Motion for
Speedy Trial upon the individual(s) named below in the manner noted:
Name and address:

Faron Hawkins, c/o Ada County Jail and as standby

counsel-Ada County Public Defender's Office, 200 W. Front Street, Boise Idaho
83702.
o By depositing copies of the same in the United States mail, postage prepaid, first
class.

/~epoSiting copies ofofthe
the same in the Interdepartmental Mail.
o By informing the office of said individual(s) that said copies were available for
pickup at the Office of the Ada County Prosecutor.
o By faxing copies of the same to said attomey(s

STATE'S RESPONSE TO DEFENDANT'S MOTION FOR SPEEDY TRIAL
(HA
WKINS), Page 8
(RAWKINS),
000359

I,"

",",

',\. . . . .'. ....... ""11

; SiiSTOn:-'.LiughHiiMo1
]jc~- --------------- - - - - - - - - - - --courtiti)m~C-R568 ----------
----------SiiSTOn:-'.LiughnnM01f f-- - - ------ --DIVISIOn:
--DIvISIon:]jc
Session Date: 2011/04101
2011/04J01
Judge: Md.,;l;iughHn,
McL,;l;iughHn, MichaeiR.

Session Time: 08:07
)

RepQrter:
RePQrter: Madsen, Kim
Cferk(S):
, Ho,Cindy
Ho.Cindy
State 'Attomey(s):
'Attorney(s):
Atwood,
,
Atwood ¢hris '
BOURNE, JANBENNElTSIROGER

, PUblic Oefender(&):
Defender(&):
.,"'Ode$$ey,Ed
"'Ode$$ey,Ed
, ROgets. Kevin
.PrOb.Officer(s
):
PrOb.Officer(s):
(

Court interpreter(s):

(qase
('~ase 10:,0003
10: 0003
Case number: FE';()7
-00005
FE.;Q7-00005

Plaintiff:
PlaintiffAttorney:
Plaintiff
Attorney:
Defendant: Hawkins, Farron
Farran
eo-Defen~ant(8):

Pars. Attorney:
State Attomey; BOURNE, JAN BENNETTSIROGER
Public Defender: Odessey, Ed
'

':20111041001
10:35:33 .. Operator
Recording:
. 10:3~:33·' New case
Hawkins, Farron
10:36:16 - Judge: l\4cLaughlin, Michael R.

Review ·Motionre Competancy

000360

',Pagt2

I.;
',;

"

- ,\

,

;.

\

~I ':

;;

""\

,

(

., "

000361
t.
l,:",:

~

,

;'

;

~

t)<,
'··:;~);_::4/~~~"~'L".J:~'·.".'_:"."
t~.'~~i.~~
jt<~.L~M1"~N,.':,J:B' /,;".~, '" ,..,,,~~

~J'('\C<~;.~.;.;",~;:·:,~;P{~'~·:~~.~:j!:Lx/~~'-"
L£-j£,",-,\~~,~:",,;,~~~c
~'.l:...J'~-)",-,-'"~,-:)""",
..
,_""'"',,'-.......
i,--\........
·v_'.......
"'~"'j_~/.~""'"'.,_."---............~~'."""".,L""-';r'."","'~('-'-:id
,
'/"';.....'
t
'4-,
\c'::4k~,'; :j",~;:·::~M}S~'~·::J;:~./;~,<j£,\{
~:1 ,;'
-·;is .'~.......,,,,,,,
i' ''/:.~,
i:c

1:c...L,

It

•

•

..

:-._-_-_-::_-~F_IL:-:=1g,o~M-grJ:o;~'T7r-:'-._-_-::::~F
I~Lg,o~M-g-rl:;~-r7-r--

APR 06 2011
CHRISTOPHER D. RICH, Clerk
By CINDY HO
DEPUTY

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA

)
)
)
)
)
)
)
)
)

THE STATE OF IDAHO,
Plaintiff,
vs.
FARON RAYMOND HAWKINS,
Defendant.

Case No. CR-FE-2007-0000005
ORDER DENYING
DEFENDANT'S MOTION TO
DISQUALIFY COURT

-------------)
------------------------------)

The above matter coming before the Court on the 1st
1st day of April 2011, upon the Motion,
the Defendant being before the Court, the Court having considered said motion, arguments of
counsel and being otherwise advised in the matter finds that there are no grounds supporting the
defendant's motion to disqualify the Court. The Court's rulings are based entirely on application of
relevant law to the facts. This Court has no bias against the defendant.

IT IS HEREBY ORDERED AND THIS COURT DOES ORDER that Defendant's
Motion to Disqualify the Court is DENIED.

IT IS SO ORDERED this

~day of April 2011.

ICHAEL R. MCLAUGHLIN
District Judge

ORDER DENYING DEFENDANT'S MOTION TO DISQUALIFY COURT (HAWKINS),
Page 1
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APR 06 2011
CHRISTOPHER D. RICH, Clerk
By CINDY HO
DEPUTY

GREG H. BOWER
Ada County Prosecuting Attorney
Jan Bennetts
Roger Bourne
Deputy Prosecuting Attorney
200 West Front Street, Room 3191
Boise, Idaho 83702
Phone: 287-7700
Fax: 287-7709

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
THE STATE OF IDAHO,
I

Plaintiff,
vs.
HAWK1NS,
WK1NS,
FARON RAYMOND HA

Defendant.

)
)
)
)
)
)
)
)
)

Case No. CR-FE-2007-000000S
ORDER STAYING
PROCEEDINGS

---------------)
----------------------------)

Based upon the State's Motion to Stay the proceedings and after hearing argument from
both sides, and the Court being otherwise fully informed, the Court grants the State's Motion to
Stay and vacates the jury trial currently set for April 11, 2011.

The Court is aware of the

importance of a decision by the Idaho Supreme Court on the issue of a retro-active competency
determination and has granted the State's motion for permissive appeal which is still pending in the
Idaho Supreme Court. To try the case while awaiting a decision by the Supreme Court may well be
a waste of scarce judicial resources if the Supreme Court rules that no new trial is necessary.

(RAWKINS), Page 1
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•

•

IT IS HEREBY ORDERED AND THIS COURT DOES ORDER that the Motion to
Stay proceedings is granted.

IT IS SO ORDERED this

---

-.l
---.l dday
ay of

2011.

~-District Judge

ORDER STAYING PROCEEDINGS (HAWKINS), Page 2
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FOliRTH JUDICIAL DISTRICT OF
IN THE DISTRICT COURT OF THE FOURTH
CHRISTOPHER D. RICH, Clerk
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
BY~~~~~HO
BY~~~~~HO
THE STATE OF IDAHO,
Plaintiff,

v.
FARON RAYMOND HAWKINS,
Defendant.

)
)
)
)
)
)
)
)
)
)

Civil Case No. CR-FE-07-0000S
ORDER APPOINTING STATE
APPELLATE PUBLIC DEFENDER ON
APPEAL

The State has elected to pursue an appeal in the above-entitled matter. The

defendant being indigent and having heretofore been represented by the Ada
County Public Defender's Office in the District Court, the Court finds that, under
these circumstances, appointment of appellate counsel is justified. The Idaho State
Appellate Public Defender shall be appointed to represent the above-named
defendant in all matters pertaining to the appeal.
IT IS SO ORDERED.

DATED,
DATE D, th iiss

~

day of ---'-"'""---+-""
---'-....L..-+-",,_ _
_:
_
":' :
-"
----_

ORDER APPOINTING STATE APPELLATE PUBLIC DEFENDER ON APPEAL
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CERTIFICATE OF MAILING

I HEREBY CERTIFY That on this

Dy

of

~/

' 2011,

I caused a true and correct copy of the above and foregoing instrument to be
mailed, postage prepaid, to:

ADA COUN1Y PROSECUTING ATTORNEY
INTERDEPARTMENTAL MAIL
FARON R. HAWKINS
7210 BARRISTER DR.
BOISE ID 83704
ADA COUN1Y PUBLIC DEFENDER
INTERDEPARTMENTAL MAIL

Molly J. Huskey
IDAHO STATE APPELLATE PUBLIC DEFENDER'S OFFICE
3647 Lake Harbor Ln
Boise, 10 83703

Christopher D. Rich

By:

CinCauYJ;
Cin~uY1;
Deputy Clerk

ORDER APPOINTING STATE APPELLATE PUBLIC DEFENDER ON APPEAL
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LAWRENCE G. WASDEN
Attorney General
State of Idaho

1 7 2011
MAY 17
CHRISTOPHER D. RICH, Clerk
By LANI BROXSON
DEPUTY

STEPHEN A. BYWATER
Deputy Attorney General
Chief, Criminal Law Division
LORI A. FLEMING
Idaho State Bar # 5813
Deputy Attorney General
P. O. Box 83720
Boise, Idaho 83720-0010
(208) 334-4534

ORIGINAL

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR ADA COUNTY

STATE OF IDAHO
Plaintiff-Appellant,
vs.
FARON RAYMOND HAWKINS,
Defendant-Respondent.

)
)
)
)
)
)
)
)
)
)

Case No. CRFE-2007-000005
CRFE-2007 -000005
NOTICE OF APPEAL

HAWKINS,
THE
ABOVE-NAMED
TO:
FARON
RAYMOND
RESPONDENT, MOLLY HUSKEY, STATE APPELLATE PUBLIC DEFENDER, 3050 N.
LAKE HARBOR LANE, SUITE 100, BOISE, IDAHO 83703, AND THE CLERK OF THE
ABOVE-ENTITLED COURT:
NOTICE IS HEREBY GIVEN THAT:
1.

The above-named appellant, State of Idaho, appeals against the above-

named respondent to the Idaho Supreme Court from the ORDER REGARDING

NOTICE OF APPEAL - 1

000367

·.
DEFENDANTS COMPETENCE TO STAND TRIAL, entered in the above-entitled action
on the 6th day of December 2010, The Honorable Michael R. McLaughlin presiding.
2.

That the party has a right to appeal to the Idaho Supreme Court, and the

order described in paragraph 1 above is an appealable order under and pursuant to
I.A.R. 12 and the ORDER GRANTING MOTION FOR ACCEPTANCE OF APPEAL BY
th
PERMISSION entered by the Clerk of the Idaho Supreme Court on the 27
27th day of April

2011 (attached hereto as Appendix A).
3.

Preliminary statement of the issue on appeal: Whether the district court

erred in concluding it was bound by "law of the case" from making a binding retroactive
determination regarding Hawkins' competency during his 2008 trial.
4.

To undersigned's knowledge, no part of the record has been sealed.

5.

The appellant requests that the following previously prepared reporter's

transcripts be included in the record on appeal as Exhibits:
(a)

Competency hearing held November 12, 2010; and

(b)

Court's oral ruling on defendant's competency, hearing held
November 29,2010.

The appellant also requests the preparation of the following additional portions of
the reporter's transcript:
(a)

Motion hearing held December 8, 2010 (Colleen Zeimantz,
reporter; estimated pages: 50);

(b)

Status hearing held December 15, 2010 (Vanessa Gosney,
reporter; estimated pages: less than 20);

NOTICE OF APPEAL - 2

000368

·.
(c)

Motion hearing held January 26, 2011 (Andrea Check, reporter;
estimated pages: 50); and

(d)

Motion hearing held April 1, 2011 (Kim Madsen, reporter; estimated
pages: 75).

6.

Appellant requests a limited clerk's record pursuant to I.A.R.
I,A.R. 28(a), to

include the standard clerk's record, pursuant to I.A.R.
I,A.R. 28(b)(2), from January 13, 2010
(the date the Idaho Court of Appeals issued its opinion in Hawkins' prior appeal)
forward.
7.

The state requests that all documentary exhibits, including but not limited

to all affidavits and briefs filed in the district court after January 13, 2010, be provided as
part of the appellate record and that a copy of each documentary exhibit be provided to
counsel for each party on appeal.
8.

I certify:
(a)

That a copy of this notice of appeal is being served on each

reporter of whom a transcript has been requested as named below at the address set
out below:
Colleen Zeimantz
Court Reporter
200 W. Front Street
Boise, 10 83702

Andrea Check
Court Reporter
Associated Reporting, Inc.
1618 W. Jefferson Street
Boise, 10 83702

Vanessa Gosney
Court Reporter
200 W. Front Street
Boise, 10 83702

Kim Madsen
Court Reporter
200 W. Front Street
Boise, 10 83702

NOTICE OF APPEAL - 3
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·

,

(b)

That arrangements have been made with the Ada County

Prosecuting Attorney's Office, which will be responsible for paying for the reporter's
transcript;
(c)

That the appellant is exempt from paying the estimated fee for the

preparation of the record because the State of Idaho is the appellant (Idaho Code § 31
313212);
(d)

That there is no appellate filing fee since this is an appeal in a

criminal case (I.A.R. 23(a)(8));
(e)

That service is being made upon all parties required to be served

pursuant to Rule 20, I.A.R.
DATED this 1i
1ihh day of May 2011.

LO I A. FLEMIN
Deputy Attorney Ge 11::Tl:H----
Attorney for the Appellant

NOTICE OF APPEAL - 4
000370

"'.

CERTIFICATE OF SERVICE
th
17th
day of May 2011, served a true and
I HEREBY CERTIFY that I have this 17
correct copy of the attached NOTICE OF APPEAL by causing a true and correct copy to
be placed in the United States mail, postage prepaid, addressed to:

THE HONORABLE MICHAEL R. MCLAUGHLIN
Ada County District Court
200 W. Front Street
Boise, 1083702

GREG BOWER
Ada County Prosecuting Attorney
200 W. Front Street
Boise, 10 83702
and by placing a true and correct copy addressed to:
MOllEY J. HUSKEY
STATE APPELLATE PUBLIC DEFENDER

to be placed in The State Appellate Public Defender's basket located in the Idaho
Supreme Court Clerk's office;

and

HAND DELIVERY
MR. STEPHEN W. KENYON
CLERK OF THE COURTS
P.O. Box 83720
Boise, Idaho 83720-0101

NOTICE OF APPEAL - 5
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APPENDIX A
000372

In the Supreme Court of the StITt8fM~[,
APR 28 2011
IN THE MATTER OF THE MOTION FOR
ACCEPTANCE OF APPEAL BY
PERMISSION.

)
)

)

OFFICE OF THE ATTORNEY GENERAL
CRIMINAL DIVISION

)

ORDER GRANTING MOTION FOR
ACCEPTANCE OF APPEAL BY
PERMISSION

)
)
)

Supreme Court Docket No. 38532-2011
Ada County Docket No. 2007-5

v.

)
)

Ref. No. 11-132

RAYMOND
FARON RA
YMOND HAWKINS,

)

-------------------------------------------------------STATE OF IDAHO,
Plaintiff,

)

)
)

Defendant.

A MOTION FOR ACCEPTANCE OF APPEAL BY PERMISSION AND STATEMENT IN
SUPPORT THEREOF with attachments was filed by counsel for Plaintiff on February 15, 2011,
requesting permission pursuant to I.A.R. 12(a) to file an appeal from the district court's Order
Regarding Defendant's Competence to Stand Trial filed December 6, 2010.

The Court is fully

advised; therefore, after due consideration,
IT HEREBY IS ORDERED that Plaintiff's MOTION FOR ACCEPTANCE OF APPEAL
appea1 by
BY PERMISSION be, and hereby is, GRANTED and Plaintiff is granted leave to appeal
pennission under I.A.R. 12 from the district court's Order Regarding Defendant's Competence to
Stand Trial filed December 6,2010.
ILFJ1RTHER_QRDERED_thaLco_unseLfoc:elaintiff_shall_file__aJ~·Qtic_e_QfApp_eal_with
aJ~·Qtic_e_QfApp_eal_with __the
__the
ILFJ1RTHER_QRDERED_thaLco_unseLfoc:elaintiff_shall_file__
Clerk of the District Court within twenty-one (21) days from the date of this Order, which appeal
shall proceed as if from a final judgment or order entered by the District Court.
DATED this

J7

day of April 2011.
By Order ofthe
of the Supreme Court

cc:

Step!2~~~~------

Counsel of Record
District Court Clerk
District Judge Michael R. McLaughlin

~

~ ..

ORDER GRANTING MOTION FOR ACCEPTANCE OF APPEAL BY PERMISSION - Docket
No. 38532-2011
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TO:

CLERK OF THE COURT

NO·-~_-'IIIFiLEDr;;;"'----NO·-~_-'IIIFiLEDr;;;"'-----

A.M

8100

P.M'-_ _ __
P.M'-

IDAHO SUPREME COURT

17 2011
AUG 17

451 WEST STATE STREET
BOISE,

IDAHO

CHRISTOPHER D. RICH. Clerk

83702

By BRADLEY J. THIES
DEPUTY

STATE OF IDAHO,
Supreme Court No. 38532-2011
Plaintiff-Respondent,
vs.
Case No. CRFE-2007-000005
FARON RAYMOND HAWKINS,
Defendant-Appellant.

NOTICE OF TRANSCRIPT LODGED

Notice is hereby given that on June 16th, 2011,
I lodged a transcript 17 pages of length for the
above-referenced appeal with the District Court Clerk
of the County of Ada in the Fourth Judicial District.

Andrea L. Check, CSR #748, RPR

Date

000374

1

1
2

TO:

NO·,---.-,;PIliDrm;o---
NO.
PiLED 1_ _ __
A.M. _

1----

~: ou
P.M
A.MI....-'_~~_""

Clerk of the Court
Idaho Supreme Court
451 West State Street
Boise, Idaho 83720

17 2011
AUG 17
CHRISTOPHER D. RICH,CIerk

3

By BRADLEY J. THIES
OEPUTY

4

SC No. 38532-2011
5
6

STATE

7

vs.

8

HAWKINS

9

10

11

NOTICE OF TRANSCRIPT LODGED

13

Notice is hereby given that on June 30, 2011, I
lodged an appeal transcript of 26 pages in length for
the above-referenced appeal with the District Court
Clerk of the County of Ada in the 4th JUdicial
Judicial
District

14

This transcript contains hearings held on

12

15
...... Apri1 1, 2011
16
17
18
19

20
21

--~-~--~-~-~!:~:~~Sc~urthouse
~!:~:~~Sc~urthouse
200 West Front street
Boise, Idaho 83702
(208) 287-7583

22

23
24
25

000375

TO:

CLERK OF THE COURT
IDAHO SUPREME COURT
451 WEST STATE STREET
BOISE, IDAHO 83702

_ _ __
~ _ _ __ _
~,

NO.---::~_---:~:--NO.~~_---;~:o--

S!OO
A.M. 8!OO

17 2011
AUG 17
CHRISTOPHER O. RICH, Clerk
By BRADLEY J. THIES
DEf'UTY

STATE OF IDAHO,

)

) Supreme Court No.
)
38532-2011
Plaintiff-Respondent,
vs.

)

)Case No. CRFE-07-5

FARON HAWKINS,
Defendant-Appellant.

)
)
)
)

-----------------)
------------------------------------)

NOTICE OF TRANSCRIPT LODGED

Notice is hereby given that on July 8,

2011,

I lodged a

transcript 13 pages of length for the above-referenced
appeal with the District Court Clerk of the County of
Ada in the Fourth Judicial District.

HEARING DATES INCLUDED:

December 15, 2010

Court Reporter

000376

RECEIVED

1 2 2011
AUG 12
Ada County Clerk
To:

Stephen W. Kenyon and

Brad Thies: bthies@adaweb.net

sctfilings@idcourts.net
sctfilingsrtVidcourts.net
____
________
NO."""":"-----;i!ll'::-FliED
FiiED
AM -;~/OO
I
P.M,______
NO.~

IN THE SUPREME COURT OF THE STATE OF

un

~~~

AHo

-

17 2011
AUG 17
STATE OF IDAHO

.'" CHRISTOPHER D. RICH, .Clerk
.'"

l'~\"

.,

By BRADLEY J. THIES
DEPUlY

Plaintiff-Appellant,
vs.

) Docket No. 38532-2011

FARON RAYMOND HAWKINS,
Defendant-Respondent.

NOTICE OF TRANSCRIPT LODGED
Notice is hereby given that on August 12 2011,
pursuant to Court order, a transcript of the proceedings
before the Hon. Michael McLaughlin, held on

December 8, 2010,

(16 pages in length) will be lodged with

the District Court Clerk of Ada County in the Fourth
Judicial District for inclusion in the above-entitled
appeal.

TERESA L. SALMAN
M&M COURT REPORTING

000377

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
STATE OF IDAHO,
Supreme Court Case No. 38532
Plaintiff-Appellant,
CERTIFICATE OF EXHIBITS

vs.
FARON RAYMOND
RA YMOND HAWKINS,
Defendant-Respondent.

I, CHRISTOPHER D. RICH, Clerk of the District Court of the Fourth Judicial District of
the State of Idaho in and for the County of Ada, do hereby certify:
That the attached list of exhibits is a true and accurate copy of the exhibits being
forwarded to the Supreme Court on Appeal.
I FURTHER CERTIFY, that the following documents will be submitted as EXHIBITS to
the Record:

1. Transcript of Hearing Held November 12,2010, Boise, Idaho.
2. Transcript of Hearing Held November 29,2010, Boise, Idaho, filed December 3, 2010.
IN WITNESS WHEREOF, I have hereunto set my hand and affixed the seal of the said
Court this 18th day of August, 2011.

CHRISTOPHER D. RICH
Clerk of the District Court

B~~

CJerk
Deputy CJefk
CERTIFICATE OF EXHIBITS

000378

•

•

IN THE DISTRICT COURT OF THE FOURm JUDICIAL DISTRICT OF THE
STATE OF IDABO,IN AND FOR THE COUNTY OF ADA

HONORABLE MICHAEL MCLAUGHLIN Novembet 12, 2010
CLERK: Cindy Bo
CTUPOR'fER: Tiffany Fisher

THE STATE OF IDAHO,

VS.

FARON RAYMOND HAWKINS,
Defendant.

)
)
)
)
)
)
)
)

Case No. CR-FE-2007-0000005
EXHlBIT LIST

--------------)
Counsel for State:

Roger Bourne/Jan Bennetts

,

Counsel for Defendant: John E Sutton

.

STATE'S
STATE'§ ExgBDTS
EXW!DTS
1.
2.
3.
4.
5.
6.

Letter to Parents from Defendant
. Ada County JaD Inmate Grievance Form
Mou..... States Psychological Evaluation
Mou_tala
David DeLawyerPsychologieal EvaluatiOR
. Letter from Dr. Estess
CIa.d Smobke Psychological Evaluation

AdmIt
Admit
AcbDit
Admit
Admit
Admit

EXHffiITLIST
EXHffiITLlST
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IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICTOF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
STATE OF IDAHO,
Supreme Court Case No. 38532
Plaintiff-Appellant,
CERTIFICATE OF SERVICE

vs.
FARON RA
YMOND HAWKINS,
RAYMOND
Defendant-Respondent.

I, CHRISTOPHER D. RICH, the undersigned authority, do hereby certify that I have

personally served or mailed, by either United States Mail or Interdepartmental Mail, one copy of
the following:
CLERK'S RECORD AND REPORTER'S TRANSCRIPT
to each of the Attorneys of Record in this cause as follows:

LAWRENCE G. WASDEN

STATE APPELLATE PUBLIC DEFENDER

ATTORNEY FOR APPELLANT

ATTORNEY FOR RESPONDENT

BOISE, IDAHO

BOISE, IDAHO

CHRISTOPHER D. RICH
Clerk of the District Court

Date of Service:

AUG 1 8 2011
--------

CERTIFICATE OF SERVICE

000380

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA

STATE OF IDAHO,
Supreme Court Case No. 38532
Plaintiff-Appellant,
CERTIFICATE TO RECORD

vs.
FARON RAYMOND HAWKINS,
Defendant-Respondent.

I, CHRISTOPHER D. RICH, Clerk ofthe District Court ofthe Fourth Judicial District of
the State of Idaho, in and for the County of Ada, do hereby certify that the above and foregoing
record in the above-entitled cause was compiled and bound under my direction as, and is a true
and correct record of the pleadings and documents that are automatically required under Rule 28
of the Idaho Appellate Rules, as well as those requested by Counsels.
I FURTHER CERTIFY, that the Notice of Appeal was filed in the District Court on the
17th day of May, 2011.

CHRISTOPHER D. RICH
Clerk of the District Court

CERTIFICATE TO RECORD

000381

